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INDEX. 


ACTION. 

1. Action on the case: when landlord may maintain against one removiny 
crop of tenant.—A landlord, having a lien upon the erop, may main- 
tain a special action against a stranger, with notice of the lien, who 
destroys, removes, or so converts the crop, or changes its character, 
that the landlord cannot enforce his lien; and if sueh interference 
has that effect, the motive with which the defendant acted is immate- 
rial, except where smart money or vindictive damages are sought, 
when it is admissible in mitigation of damages. Hussey. Adm’r. v. 
Peebles, 432. 

2. Writ of right.—No such torm of action for the recovery of lands as the 
writ of right has been known to our laws sinee the Code of 1852. 
Ivey v. Blum, 172. 


ADVANCES TO MAKE CROP. 

1. Lien for advances; force and effect of —The statute creating a lien for 
advances to make crops (Rey. Code % 1858), attaches to the mort- 
gage or assignment of the crops not planted, or planted and rot ma- 
tured, when made in the form and for the consideration prescribed, 

‘ the force and effect of a mortgage or assignment of personal chattels, 
having an actual or potential existence. Abraham v. Carter, 8. 

2. Sume: rights of transferee of —While the transferee of such a mort- 
gage may not be entitled to pursue, in his own name, the legal remedy 
for its enforcement, which the statute gives to the mortgagee or as- 
signee, he acquires by the transfer an interest which a court of equity 
will protect, and when the property subject to mortgage is delivered 
to him, he is entitled to hold it against subsequent creditors of the 
mortgagor. 1b. 


AGENCY—AC ENT. 

1. Agency: what not sufficient proof’ of.—The fact that a person acted as 
agent of another, is net of itself sufficient to prove that he was the 
agent: his authority must be proved by other evidence, before it can 
be assumed that his acts are binding on the principal. Wright v. 
Hrans. 104. 


ATTACHMENT—GARNISHMENT. 

1, Attachment : what does not prevent issue of statutory execution.—A statu- 
tory execution may issue against surety on a replevy bond for property 
uttached, on failure to deliver it, after judgment in the attachment 
suit against the personal representative of the principal obligor dying 
pending suit. Woolfolk v. Jngram, 11. 

2. Same; death of defendant; how affects right to execution.—In this 
State the death of the defendant in attachment, unless attended by 
the insolvency of his estate judicially aseertained, does not affect the 
lien on personal property, or the right to judgment on which process 
of execution may issue. /h, , 

3. Athachment for rent, upon what leried.—A writ of attachment for re- 
covery of rent due the landlord (4% 2961-3 R. C.) should specify that 
the writ is leviable of the crops grown on the rented premises. If it 
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ATTACHMENT—GARNISHMENT— Continued. 


issues generally, and is levied on other property, the levy will be set 
aside on motion. Whether this would be such a defect as would ren- 
der the attachment abatable, or subject to motion to quash, is not de- 
cided. Debardeleben v. Crosby. 265. 

4. Same: what affidavit must state.—An affidavit for such attachment 
which omits to state the year for which the rent is due, or that the 
lands had been rented of the plaintiff, or that the removal of the 
crops was without his consent, is insufficient. 1b. 

5. Garnishment; who may be summoned in same writ.—A judgment cred- 
itor of 2 corporation may summon, in the same writ, two or more 
stockholders, who are severally indebted to the defendant corporation, 
tor unpaid stock subscriptions. The fact that two or more stock- 
holders are summoned to answer what they are indebted in the same 
writ, does not convert the proceedings into a suit against them as joint 
debtors. Curry v. Woodward, 371. 

6. Same: when garnishee cannot claim a discontinnance.—In such a case 
where by leave of the court the garnishment is dismissed as to one ot 
two garnishees, and his name stricken from the process, upon plea by 
him that the process treated him as joint debtor with the other, when 
he was separately indebted, aud the remaining garnishee excepts and 
offers to file a written answer. to which the plaintiff objects, and re- 
quires an oral answer, which is ordered at the next term, and the 
cause is continued {rom time to time, until the garnishee files his writ- 
ten answer, and is afterwards examined orally, he cannot afterwards 
object that the garnishment has been discontinued, by the dismissal as 
to the other party, even if it had that effect, which is not conceded. Lb. 

7. Garnishment : what not necessary lo uphold against stockholder.—lt is 
hot necessary to subject stockholders of a corporation to garnishment, 
that it should be at the time engaged in business, or have persons in 
office as president or directors. Corporations whose charters expire 
by limitation, or are annulled by forfeiture or other cause, exist as 
hodies corporate for five years after dissolution, for the purpose of 
suit, &e., and the failure to elect officers does not dissolve the corpor- 
ation, Unless an actual dissolution is shown, the corporation is still 
an ‘existing corporation.” within the meaning of % 2895 of the Re- 
vised Code. Lh. 

&. Contract between stockholder and company: what cannot defeat garuish- 
ment. —The unpaid subscription remaining in the hands of a stock- 
holder is a part of the capital, upon which creditors have rights, 
wherever it may be. A stipulation in the contract of subscription, 
that it shall be payable only on the call of the company, is valid as 
between stockholders, but ‘cannot be permitted to defeat the rights of 
creditors. Ih, 


ATTORNEYS. 

1. Attorneys at law: constitutionality of requirement of revenue license 
from.—There is nothing in the nature of the license obtained by an 
attorney at law upon admission to the bar. which forbids the imposi- 
tion, for the purpose of raising revenue, of a license tax for carrying 
on his profession. WeCuskell v. The State. 510. 

2. Same.—Such a tax is not in conflict with that provision of the constitu- 
tion which requires that taxation upon property shall be in exact pro- 
portion to its value. 

See Awanp, 1-2. 
See Execvutors AND ApMINIsTRATORS, 10-13. 
See Power or Atrorxey, 1-2. 


AWARD-—ARBITRATION. 


lL. Afformey : how cannot delegate power.—Authority to an attorney to ar- 
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AWARD—ARBITRATION— Continued. 


bitrate cannot be delegated to another, without the client's consent. 
Wright v. Evans, 105. 

2, Same, what consent to, invalid.—Vhe assent of an atiomey to an arbi- 
tration, expressed only by words and not in writing, is not binding on 
the client. Jb. 

3. Plea: what bad, as plea inbar, or to further maintenance, &e.—A mere 
unexecuted agreement to submit te arbitration cannot be pleaded 
either in bar, or to the further maintenanee of the suit. Jb. 


BALL. See that tithe under Criinan Law. 
BANKRUPTCY AND BANKRUPTS. See Exemprions, 3-6. 
BILLS OF EXCEPTION. 


1. Bills of eaception: office of —Vhe whole office of bilis of exception is 
specifically laid down. by the statute authorizing them, to be the pre- 
sentation for revision of ‘ta charge. opinion or decision of the court. 
touching the cause of action, which would not otherwise appear of 
record.” — Petty v. Dill, G41. 

2, Same; when recitals in will not be noticed.— Pleadings and decisions 
of the court thereon, which the law requires to be entered of record, 
althongh nothing be alleged ore tenus bv either party, aud no excep- 
tion be reserved and sealed, constitute the “record” within the mean- 
ing of the statute allowing bills of exceptions; and the action of the 
primary court as to such matters will not be revised, when the only 
evidence of their existence and the action of the court thereon, is the 
recital in the bill of exceptions. 7h, 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Promissory note: what law defines obligations of parties to.— The law 
in force when a promissory note is made and indorsed, regulates and 
defines the habilities.of the parties. Cook v. Citizens’ Mutual Insu- 
race Co. 37. } 

2. Same.-——The act of April Sth. 1873, converting promissory notes pay- 
able in money at a designated place, into negotiable instruments gov- 
erned by the commercial law. has no application to notes made before 
its passage. Lh, 

3. Indorsee: what nece ssu“ry to sustain action by, against indorser of 
puper not commercial.—The indorsee cannot maintain suit against the 
indorser or assignor of paper not commercial. where the amount ex- 
ceeds fitty dollars, without averring and proving suit against the ma- 
ker to the first term, prosecuted to judgment and return of ‘no prop- 
erty,” or some sufficient excuse for not having done so. Jb. 

4. Same; what defences subject to in hands of---All contracts for pay- 
ment of money, except Instruments governed by the commercial law, 
are subject in the hands of the assiguee to all payments. discounts, 
and sets-off made or had prior to notice of assignment, and to any de- 
fense which could have heen made against the assignor or indorser. 
Th, 

5. Promissory note: when without consideration. — A promissory note 
given in consideration of services, already rendered the maker, for 
which the payee had already received the amount mutually agreed on 
between them, is a mere gratuity and without consideration. Holland 
v. Barnes, 83. 

6. Same.—When a promissory note, based on au insufficient consideration, 
has been obtained from a person under the influence of liquor at the 
time of its execution, and enfeebled in mind and hody by long cou- 
tinued disease and drunkenness, a presumption of fraud arises. which 
must be countervailed by proof of a fair consideration, and fair and 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES — Continued. 


honest dealing on the part of him who seeks to enforce payment of 
the note. Jh. . 

When due—A promissory note, executed in this State, on the 4th day 
December, 1865, read as follows: “On or before the first day of “Jan- 
uary, 1864, provided peace is by that time declared betwee 1 the old 
United States and the Confederate States, 1 promise to pay R. J, 
Manning, or order, three hundred and thirty dollars, for value re- 


of 


ceived, with interest from the 27th day of November, 1862; but in no 


event is this made due and payable until peace is concluded and de- 
clared, as above written. John G. Lovett.” Suit was commenced on 
it on the 15th day of February, 1866. Hep: 

That the cessation of hostilities, and the restoration of peace, and 
not the formal making of peace by treaty between the belligerent 
powers, was the event upon which the note became payable. Nelson 
v. Manning, 549. 


BONDS— OFFICIAL, 

1. Official bonds: power af general assembly to vequire.— The general 
assembly, as to officers charged with ministerial duties, and those ju- 
dicial officers upon whom it is competent to impose them, has plenary 
power, not only to determine when, and by whoin official bonds shall 
be executed, and the sufficiency of the surety, and the extent of the 
obligation, but also to change the existing Jaw, from time to time, as 
in its discretion the public good requires, and to exact new and ad- 
ditional bonds, variant in condition. penalty, obligation and surety 
from those executed under the existing law. and under which the ofti- 
cer was inducted into and holds office. Ke parte Buckley, 48. 

2. Surety: when insufficient.--When the surety is habitually absent from 

ihe State during much of each vear, and the facts as to his residence 

leave his domicile in doubt, he may be properly declared an insuffi- 
cient surety, under the provisions of the act to secure good and sut- 
ficient sureties. Jb. 

3. “Act to secure good and sufficient sureties upon bonds of county affi- 

cers 3°’ what does not repeal. —** The act to secure good and suft- 

cient sureties upon the bonds of county ofticers.” approved March 17, 

1875, is merely supplemental to the provisions on the same subject in 

the Revised Code, and does not repeal or supersede them ; it is still 

the duty of the grand jury to examine and report upon the sufficiency 
and correctness of the bonds of county officers. Ex parte Plow- 

man, 440. 

4, Amount of penalty of official bound: who determines. —Vhe oflicer 
whose duty it is to approve the bonds of county officers. is, by law. 
the arbiter as to the amount of their penalty; and the recommenda- 
tion of the grand jury in that respect. although valuable as informa- 
tion, cannot contro! the judgment of the officer. 76. 

5. Same.—Although such a recommendation as to the amount of the pen- 
alty is not controlling, the judge may in his discretion act on it, and re- 
quire bond in such penalty as he may deem advisable: and upon the 
making of such report. if not before, the judge is invested with as 
full jurisdiction over the amount of the bond as he had upon the offi- 
cer’s first entrance into office. /b. 

Insufficient penalty: when bond required on account of, what should 
show.—Where the circuit judge. acting upon the recommendation of 
a grand jury, that the bond of a county official is for an insuflicient 
penalty, requires him to give another bond, the bond thus given should 
show, by its recital, that it was a new security for an additional pen- 
alty, and not a mere additional security for the penalty of the former 


bond. Jb. 
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7. Revised Code, section 178 uf, what applies.—Section 178 of the Revised 
Code, which provides that when a requisition is made of certain des- 
ignated officials for an additional bond, such bond shall be “in the 
same penalty, and payable and conditioned as the original bond,”’ ap- 
plies only to bonds declared insufficient because the sureties are not 
worth the penalty of the bond. It has no reference to cases where 
the original bond was for an insufficient penalty, defective in form, or 

| otherwise insufficient. /b. 

r See ConstircTionaL Law, 5-7. 





BUTCHERS. 

1. Butcher; what does wot coustitule, within the meaning of the revenue 
faw.—The business of « butcher may include in it the cutting up and 
selling by retail the carcasses of animals slaughtered by him; but 
proof that a person buys the bodies of animals slaughtered for meat, 
wnd cuts them up and retails them, at a market stall, is not, of itself, 
sufficient to constitute him a ‘butcher,’ within the meaning of section 
tol of the revenue law, which requires persons engaged im that bus- 
Iness to take out a dicense. /enback v. The State, 523. 


CARRIERS-—-COMMON CARRIERS. 

|. Kapress companies: what liabilities subjected to.—In this State express 
companies are common carriers in every just sense of the term, and 
subject ta all their common law liabilities. Southern Hapress Co. v. 
Hess. 19. 

2. Connecting carriers: relations and liabilities of. —When two carriers 

inect at a point from which the one is accustomed to receive, tor 
ue purpose of completing transportation, goods carried by the other 
und destined to points on its line—the goods in question being thus 
received—and the only evidence of their relation to each other is, 
that they do not pro-rate freight, the one carrier will be held to be 
the agent of the other carrier, and of the econsignor or consignee, for 
the transportation of the goods to their destination. 7b. 

3. Same.—In such a case. the receipt given tor the goods by the carrier 
at the place of shipment will be evidence against the last carrier, for 
the purpose of showing the goods delivered. their condition at the 
time of the delivery, and tern s of the shipment. 76. 

4. Common carrier: partial delivery of goods by.— Where a common car- 
rier makes only a partial delivery of goods, the presumption is that 
the loss occurred by its default. and if its contract be such that it is 
liable only for losses occurring on its own, and not on connecting 
lines, and there is any evidence of the delivery of the goods to it, and 
that the loss could have occurred while in its custody, it must account 
for the loss. /h. 


CASES OVERRULED AND CRITICIZED. 
1. Myatt v. Bell, 41 Aja. 222. not considered authority as to presump- 

tions, where charge is retused. Crosby v. Hutchinson, 5. 

2. Blum v. Jones. 51 Ala. 149, declared mere dictum in certain partic- 

wlars. Hussey v. Peebles, 432. 

’ 3. Murray & Bell vo The State, 48 Ala. 665, and Anderson v. The State, 

48 Ala. 675, overruled zs sufficiency of averment of ownership of 

building burglariously entered. Beall v. The State, 460. 

4. Cowles v. Marks. 47 Ala. 612, overruled. Marks v. Cowles, 499. 

+. Brent v. The State. 43 Ala. 297. Boyd & Jackson v. The State, 46 Ala. 
420, Boyd v. The State, in MSS., overruled as to ‘act to establish 
Mutual Aid Association.” &c., authorizing the carrving on of a lot- 
tery. Boyd v. The State, 601. 
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CASES OVERRULED, &c.—Continued. 


7. O'Neal v. Robinson, 45 Ala. 525, overruled as to execution of deed 
conveying statutory estate of married woman. Weil & Bro. vy. 
Pope, 585. 


CERTIORARI. 

1. Certiorari.—Certiorari from the supreme court is the only remedy to 
revise the action of the circuit judge or chancellor, in requiring a new 
bond from «a county official, under the provisions of the ‘*act to se- 
cure good and sufficient sureties upon the bonds of county officials 
of this State,” approved March 17th, 1875. Fa parte Buckley, 42. 

2. Same.—Practice as to grant of writ of certiorari, in the absence of stat- 
utory regulations, stated.  /b. 

3. Certiorari: when proper remedy.—When no remedy is provided by the 
charter of a municipal corporation, for reviewing the judgments of its 
officers against persons charged with violations of its ordinances, a 
certiorait from the circuit court is the proper remedy. When. how- 
ever, the charter provides an appeal, or other special remedy, for the 
revision of the judgments of municipal tribunals. that remedy is ex- 
clusive. and must be pursued. City Council v. Belser, 379. 


CHANCERY. 


I.—JURISDICTION AND GENERAL PRINCIPLES, 


1. Jurisdiction to review settlement in probate court.—A decree rendered 
on final settlement of an administration in the court of probate, after 
due publication of notice, in the manner required by law, bars all 
right to a bill for review, wnless the parties complaining of error 
show that the failure to avoid or correct the error oveurred without 
any fault or neglect on their part. Otis v. Dargan. 178. 

2. Same.—It is indispensable to the maintenance of a bill, under % 2774 
of Revised Code, to review a fina! settlement of administration in the 
court of probate, that the complainant should acquit himself of fault 


or neglect, whether the error complained of appears on the face of 


the record, or depends on extrinsic evidence. Lb. 

3. Same; allegation of facts relied on: how alleged.—General averments 
of error, or that complainant was without fault, and used due dili- 
gence, will not suffice. The error of law or fact must be clearly and 
pointedly alleged, and the fraud, mistake, or other facts relied on to 
acquit of fault or neglect, must be fully and explicitly siated. 7h. 

Res adjudicata applies as well in equity, as at law.—The principle. that 
matters once judicially determined cannot again be called in question 
hy parties or privies. is as binding and controlling in equity as at jaw. 
When the jurisdiction of the probate court has attached and become 
complete, its deeree on final settlement of an administration is of 
equal dignity with the judgment or decree of any other court of law or 
equity, and is conclusive on parties and privies, not only as to facts 
actually litigated and decided, but of all facts necessarily involved in 
the rendition of the judgment. Waring v. Lewis, 615. 

5. Same—A court of chancery can no more interfere with or annual such 
decree, than it can the judgment of any other court; to authorize its 
interposition, some special equitable circumstance must be shown, 
whereby the party assailing the decree, by reason of accident, fraud. 
or the act of his adversary, unmixed with fault or negligence on his 


os 


part, was prevented from urging the matter relied on, at the time of 


the rendition of the judgment. /b. 
6. What not ground to reopen final settlement.—A devastacit on the part 
of the administrator. or a fraudulent concealment of assets. cannot be 
made the basis of relief against the decree rendered on final settle 
ment, when the facts were known, and could have been presented and 
litigated on the settlement. /b, 





—_. — 
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Chancery; when will not interfere by injunction.—A court of equity will 
not interfere, pending the litigation, by injunction, appomtment of a 
receiver or md to pay funds into court, to prevent the trustee, in the 
exercise of his legal right, from collecting trust funds. upon bill show- 
ing merely the unauthorized use of the trust property, the derivation 
of profits by him trom such use, and the election of the cestud que 
trust to take such profits. Satlerfield v. John, 127. 

Same.—Peril to the trust fund alone moves the court to displace the 
trustee from the exercise of his legal rights over the trust funds, pend- 
ing litigation against him, and unless such peril is shown by specific 
allegations, supported by clear proof, the court ought not to inter- 
fere. 1b. 

9, Bill of reiew: when cannot be maintained.—Where the complainant 
sought to have a resulting trust declared in lands, to the extent of her 
inoneys used by the husband in taking up his purchase money notes, 
and to be subrogated to rights under the morigage given to secure 
the notes, and prayed also for general relief, and the chancellor de- 
creed that she was entitled either to a personal decree against the re- 
spondents, for her money thus used, or to regard the payment as an 
equitable transfer of the notes in trust for her, and ‘she having 
elected to take the latter,” the decree grants her appropriate relief ac- 
cordingly, and she does not appeal, she cannot afterwards maintain a 
bill of review for error apparent on the face of the decree, on the 
ground that the chancellor should have offered an election either to 
take a personal decree against the respondents, or to have the land 
sold and a decree against the respondents for the deficit, if the land 
did not yield enough to pay her claim. Noble d: Bro. y. Hallonquist, 
229. 

10. Jurisdiction to enforce liability of stockholder for debts of private cor- 

poration.—An action at law does not lie against a stockholder of an 

incorporated company, formed under chap. 3, part 2, title 2, of the 

Revised Code, to enforce his liability, to the extent of his stock, for 

debts due by the company at the time of its dissolution. The remedy 

is in equity only. Smith v. Huckabee, 191. 

See Ratnroaps. 

See ComMISssIONERS’ Court, 4. 
See Wits, 1, 2. 

See ConstitutionaL Law. 


xz 


IIl.—PLEADING AND PRACTICE. 


11. Prayer: form of; how affects relief to be granted.—Where the prayer 
of a petition is that the petitioners may be made parties defendant to 
a pending cause, and that a decree rendered at a former term may be 
set aside, and that they be permitted to file an answer and a cross-bill, 
vad tor such other and further and different relief as they may be en- 
titled to, it does not allow as much scope for a decree different from 
that specifically asked, as it would if disjunetively expressed. Aa 
parte Branch Sous & Co., 140. 

12. Stranger; when not entitled to be nade defendant to cause on petition.— 
A stranger to a pending cause cannot intervene by petition, for the 
purpose of setting aside a sale made under a decree rendered at a 
previous term, and filing an answer and cross bill in the cause, on a 
state of tacts which would change the entire character of the suit. Jb. 

13. Same——Under a bill filed to toreclose several mortgages executed by a 
railroad company for the benefit of its bondholders, a decree of sale 
having been rendered and executed, but not contirmed, unsecured 
creditors of the company cannot intervene by petition at the term tu 
which the sale is reported, asking that the sale may be set aside, and 
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that they may be allowed to come in as defendants, and file an answer 
and cross-bill in the original cause. Jb. 

14. Same.—Semble that strangers to the suit, having such an interest in the 
subject matter that they ought to have been made parties in the first 
instance, upon alleging errors in the proceedings which would enable 
them to reverse the decree on appeal. may under some cireumstances 
be made defendants by petition. /h. 

5. Injunction: when should be dissolred—When the answer positively de- 
nies the averments of the bill, the general rule is that a temporary in- 
junction must be dissolved—the exception being where irreparable 
mischief will follow, or the intervention of special circumstances 
which will take the case out of the rule. Satterfield v. John, 127. 

Denial of fraudulent intent: what not overcome by.—The positive an- 
swers and testimony of the vendor and vendee, denying all fraud or 
intention to defraud creditors, and setting up a bona fide conveyance 
for a valuable consideration, are not overcome by the testimony of two 
Witnesses, who testify only to faets and circumstances creating mere 
suspicion. Jomphins v. Nichols & Jamison, 198, 

17. Cross-bill ; when necessary.—As a general rule. a defendant in chancery 

can obtain no other reliefon his answer, than the dismissal of the bill. 
If he have any other reliet to seek, touching the matters in the original 
bill and necessary to its complete determination, he must come in by 
eross-bill. Aefchum vy. Creagh, 225. 

18. Defect of parties: how cured.—f a bill be demurrable for want of 
necessary parties defendant, and the defendant does not demur, but 
shows in his answer that he is the only necessary or proper party de- 
fendant. the court below will not regard the defect, which is merely 
formal, and the appellate court will regard the b:ll as amended in that 
particular. Danghdrill v. Helms, 62. 

See RamRoapDs. 
See Costs. 


— 
. 


~ 


6 


CHARGE OF COURT. 

1. Charge: when properly refused.—A charge which is abstract is prop- 
erly refused; so, also, when it does not aflirmatively appear that it 
was asked in writing, it will be presumed on appeal, that it was re- 
fused for that. if for no other reason. (Myatt v. Bell, 41 Ala. 222, 
not considered authority on the last point). Crosby v. Hutchinson, 5. 

2. Same.—A charge embodying a correct legal proposition is rightly re- 

fused, if abstract or calculated to mislead the jury. Collins v. Moun- 
tain, 202. 

3. Charge; when will be presumed correct.—A charge instructing the jury 
that the defendant is liable if the plaintiff's colt was killed ‘* under 
the circumstances ”’ testified to by him, will be presumed to have been 
correctly given, when there is nothing in the bill of exceptions show- 
ing what the ** circumstances” were. So. & North Ala. R. R. Co. v. 
Brown, 651. 

4. Charge erroneous; when not ground for reversal.—Although a charge 
states the law too broadly to be correct as a general proposition, yet if 
correct, as applied to the facts of the particular case, it cannot be 
held erroneous. Pepper v. Lee, 34. 

5. Charges: how construed.—Charges given or refused must be construed, 
and their correctness determined by connection with the evidence to 
which they are applied. A charge that the jury may draw an infer- 
ence opposed to all the evidence is erroneous, so, also, is a charge 
that they may infer a fact of which there is no evidence. Lehman. 
Dury & Co.v. Warren & Burch, 535. 

See this title under Crowinat Law, 
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COMMISSION MEROHANT. 


1. Title to goods; what does not work change of.—The fact that commis- 
sion merchants have advanced upon goods consigned to them for sale 
more than their value, and have a right, or have made an express 
agreement authorizing them to sell and apply the proceeds to payment 
| of the advances, does not work a change in the title, or alter their re- 
lations to the customer. Lehman, Durr & Company v. Warren 

& Burch, 535. 

2. Lien; rule as to parting with possession of goods: to what has no ap- 

plication.—The general rule that a factor or commission merchant 

oses his lien, if he parts with the possession of goods after the lien 

| attaches, has no application to a sale of cotton made by a commission 

merchant to a buyer or broker in the city of Montgomery, under the 
provisions of section 1164 of the Revised Code. J6. 

3. Revised Code, section 1164 of; construed.—Under the provisions of the 
Revised Code, section 1164 (which changes the common law rule as 
to the passing of title to personalty sold, when asale of cotton is made 
by a commission merchant to a buyer or broker for cash, elsewhere 
than in the city of Mobile), without an express agreement to the con- 

trary, the title of cotton will not pass by delivery, or avy other act 

than the payment of the purchase money, as between the purchaser 
or his attaching creditor. Jb. - 

4. Same.—What effect a delivery would have upon the title of the com- 
mission merchant, where the purchaser sells or transfers the cotton to 
another, or where the commission merchants were not pursuing that 
business but acting outside of it in the particular transaction, are 
questions not presented or decided in this case. /b. 

See Triau or RiGur or Property. 








COMMISSIONERS’ COURT. 

1. Commissioners’ court; power exercised in auditing claim. —The com- 

missioners’ court, in auditing and allowing claims against the county, 
under section 832, Revised Code, performs an executive, not a judic- 
ial act; but having allowed a claim, it has no authority, at a subse- 
quent term, to vacate and annul the order allowing it. Commission- 
ers’ Court v. Moore, 25. 

2. Allowance of claim; effect of.—The allowance of the claim is prima 
facie evidence of its correctness, casting the burden of impeaching it 
upon him who questions it; but where a claim is allowed, which is 

| not legally and properly chargeable against the county, the commis- 
sioners’ court exceeds its authority, the allowance of the claim is void, 
and the county is not estopped from disputing its liability. 0. 
3. Same.—After the claim has been allowed, the holder cannot sue the 
county, but must proceed by mandamus to compel the levy of a tax, 
or against the treasurer, if he fails, without suilicient excuse, to make 
payment, and the treasurer or officers, when thus proceeded against, 
may set up the illegality or invalidity of the claim, or fraud in obtain- 
ing it, to defeat payment. Jo. . 
. Same; remedy to avoid payment of allowed claim.-—-The court ir clines 
to the opinion that a bill in equity by the county for the cancellation 
of the warrant, is the most appropriate remedy to avoid payment, 
where the warrant is issued illegally, or there isa just defence to 
it. Jb. ft 
. Court of county commissioners ; authority of. — The court of county 
commissioners, in contracting for the support of the poor, has no au- 
thority to make it a term of the contract, that the probate judge shall 
draw his warrant on the treasurer for the amount accruing monthly, 
without due audit and allowance by the commissioners’ coure in term 
time, Board of Revenue v. Barber, 589. 
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666 INDEX. 
CONFEDERATE STATES. 


1. Peace; when declared, as regards citizens of Alabama.—That as be- 
tween citizens of Alabama, in their relations with each other. peace 
must be held to have been declared not later than the 20th day of 
December, 1865, if not before that time, that being the date when 
Provisional Governor Parsons surrendered his authority to the goy- 
ernor elected under the constitution of 1865: although, in other 
cases, peace may not be regarded as re-established until atter the 
proclamation ‘of the president declaring its restoration. Nelson vy, 
Manning, 549. 


CONFEDERATE CURRENCY. 
See Contracts. 
See Brnus oF ExcHancre anp Promissory Notes. 


CONFLICT OF LAWS. 
|. Comity between States: when must yield to domestic policy.—Comits 
hetween States and citizens of different States. so far as coneens 
rights, privileges and immunities not guaranteed by the constitution 
of the Gnited States, must yield to the laws and policy of the differ- 
ent States, and cannot be extended in violation of the laws and 
public policy of the State in which it is sought to be invoked. Dono- 

ran v. Pitcher, 411. 


CONSTITUTIONAL LAW 

1. Constitution ; rule for construction of.—A State constitution must al- 
ways be interpreted in the light of the common law, and if it be not 
the first constitution, must be read in the light of its predecessors. 
Mayor v. Stonewall Ins. Co. 571. 

2. Same.—New provisions intended to guard agaiust evils which the for- 
mer constitutions did not prevent. must be so coustrued as to secure 
the purposes for which they were introduced. and these purposes are 
to be ascertained from a just consideration of the causes in which they 
originate. 7). 

Legislature: power of. over local concerns.—\u the absence of some 
constitutional restriction. either direct or arising by necessary impli- 
cation, the legislative department of the State has full authority to in- 
terfere in the management of local concerns. and may, in its disere- 
tion, intrust such matters to officers elected hy the people of the par- 
ticular district, or provide for their appointment otherwise. Board of 
Revenue v. Barber. 589. 

4. Art. 15, section 4, of constitution of A868, construed.—Under article 
13, section 4, of the constitution of 1868, it is within the legislative 
competency to declare that 2 certain species of property. which is 
subject to taxation, shall bear only a ceriain prescribed rate of mu- 
nieipal taxation. Mayor v. Stonewall Ins. Co. 571. 

5. Same.—The general assembly has no power. in imposing taxes, whether 
collected directly by the State, or through any of its subordinate mu- 
nicipal divisions. to distinguish or discriminate in favor of corporate 

roperty ; if property is taxable when owned by an individual, it must 
bear the same rate of taxation when owned by a corporation. [b. 

i. Act to secure good and sufficient sureties on the bonds of county affi- 
cials:; constitutionality and construction of —The “act to secure good 
and sufficient sureties on the bonds of county officials.” &c., is strictly 
remedial in its nature, and promotive of public justice and individual 
right. Ea parte Buckley, 43. 

. Same; title of, not delusive.—The title of the act is not delusive, and 
clearly expresses the one snbject to which the provisions of the act 
relate, 


ow 
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CONSTITUTIONAL LAW — Continued 


x. Same: upplication of. to officers qualifi ’ wuder laws existing prior to 
its pussage. —Its applic sation to officers who had executed official bonds 
eates the law existing prior to its passage, impairs no vested rights. 

creates no new obligations. imposes no new duties, and attaches no 
uew disability in respect to a past transnetion. or arising out of a past 


y 
j 


consi leratic 28) fb. 

4. Probale cour E. jurisdiction of. Ne sither section 4, of article 6, of the 
constituiion, ner other portions of that instrument, inhibit the legis- 
lature from conferring upon the probate court jurisdiction of proceed- 
gs - — nn priv rate property for “public use.” : N. 0. a. & 7 ig 
BR. Go. +. 5: 4 ah F. Co. Fi. 

10. Revised Code section S602 of : constitutionadity of. —Séetion 3602 of 
the Revised Code, which infliets the same pumshment upon guilty 
parties, but punishes with greater severity the offense of living to- 
vether in adultery. where the parties are of different races than where 
they are of the sane race. is not in conflict with the constitution and 
laws of the United States, nor of the State of Alabama. (Reaffirm- 
ing on this point. Allis v. The State, 42 Ala. 526.) Ford v. The 
State, 150. 

11. °° Act to establish u Mutual Aid Associution, and to raise Junds for 
the common school system of Alabama” ; constitutionality of —So 
much of the provisions of the ‘tact to establish a Mutual Aid Associ- 





ation and to raise funds for the common school system of Alabama,” 
approved October 10th, 1868, as purport to nuthorize the carrying on 
of a lottery or games of chanee. are unconstitutional, because the 
subject of the aet as expressed in jthe, title does ot cover them. 
Boyd v. The State. 601. 

Iv. det: what unconstitutional, — The “act to restrict the power of tax- 
ation as required by section 16, article 12, of the constitution,’ of 
868 , approved February 23d. 1875. is unconstitutional. Mayor v. 

Stonewall fis . Co, oi. 

aie “Adel to establish Board os Recenue for Moniyomery county 3 CON- 
stitutionality of —The “act to esiablish a Board of Revenue for Mont- 
gomery county.” aaneeed 3 March 11th, 1875. providing for the ap- 
pointment of the members the reot hy the governor, instead of their 
election by the voters of the con niy. is not violative of any constitu- 
tional provision : nor does it er sree any provisions foreign io the 
one subject expressed in the title. Board of Revenue v. Barber. 589. 


l4. Conviction: san affirmed, — Where a person does acts in reliance on 
a charter which has been pronounced constitutional. and which, but 
for the charter. would be indictable. and is afterwards convicted there- 


for, this court on appeal, if it deem the statute unconstitutional, is 
hound to aflirm the conviction. notwithstanding its former decisions. 
BrickeL.. C. d., dissenting). Boyd v. The State, 601. 

15. Free negroes. or persons of color, whose ancestors were slaves; rights 
of in the year 1859.—Under the constitution and laws of the Umted 
States, and of the Ntate of Alabama, as existing in the year 1859, free 
negroes, or persons of color, whose ancestors were slaves, residing i in 
Ohio, were not ¢ itizens of the United States, or of that State; they 
were then incapable of acquiring residence or citizenship here, and 
consequently could not take lands here by descent. Donovan v. 
Pitcher, 411. 








CONTRACTS. 
1. Contract: how coustrued.—\In the absence of plain and unequivocal 
language. which forces such an apnea courts will never give 
a contract such a construction as will convert jt into a mere specula- 
tive contract. equivalent to a wager, dependent on a contingency 
which may never happen. Nelson vy. Manning, 549. 
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2. 


Contract solvable in Confederate currency: measure of recovery since 
the war.—On the 9th of February, 1868, the purchaser, in part pay- 
ment of lands, executed two notes payable on their face in dollars, 
but solvable in Confederate currency. These notes, aggregating 
$1,500, matured December 25th, 1863. On February 9th, 1865, the 
purchaser sent to the administrator of the vendor, who had died in: 
ihe meantime, $1,100, in Confederate currency, to be applied on pay- 
ment of these notes. He alleged that he declined to receive it as a pay- 
ment on the notes,but endorsed on the back of one of them, that he had 
received the amount in Confederate currency, as he said, merely as a 
memorandum that he had that much of the purchaser’s money, but 
made no effort to notify the purchaser of this, or to return his money. 
In 1870, the administrator de bonis non filed a bill to subject the 
lands for the payment of the notes. and repudiating the payment cred- 
ited on the notes. Hep: 

Under the facts, it is equitable that the purchaser should be charged 
with the value, in present currency of the United States, of the notes 
when they matured, December 25th, 1868, and interest thereon until 
February 9th, 1865, and should be credited for the payment made in 
Confederate currency, on February 9th, 1865, to the amount of its 
then value, in the present currency of the United States—and the 
balance thus struck with interest thereon, from February 9th, 1865, 
to the date of the decree, is the amount with which the purchaser is 
properly chargeable. Daughdrill v. Helms, 62. 


CORPORATIONS. 


See RAmROADS. 
See ATTACHMENT—GARNISHMENT, 4-7. 
See CHancery, 10. 


COSTS. . 


LB 


2 
De 


Execution for costs 


Tn equity; rule as to in mortgage suits—In general the mortgagee is 
entitled to the payment of his costs before the subsequent mortgagees 
receive anything. If, however, the mortgagee commences or adopts 
a suit for the administration or sale of the mortgagor’s estate, the 
costs of the suit are the first charge, if the estate is insufficient; or if 
he set up an unfounded claim or unjust defence, he may be deprived 
of his cost. Meyer v. Johnston, 241. 

Same.—the litigation being mainly between the first and third mort- 
gagees in respect to unfounded claims, made by each adversely to the 
other, the court, for the relief of second mortgagees, whose lien was 
on a part only of the property, supposed to be insufficient to pay all, 
taxed costs and expenses against the funds going to the litigating par- 
ties, one-half against each. J0. 

; when properly quashed.—An execution for costs, 
or an alias or pluries execution issued by the clerk, upon plaintiff’ s 
staying execution after levy, for the whole amount of the judgment, 
on which was an endorsement by the clerk, directing the sheriff to 
collect only a given sum, “his half coramissions and the costs of exe- 
cution, the other costs having been paid’’—is properly quashed on 
motion, if neither the body of the execution nor the endorsements on 
it show the amount and items of costs to be collected. Harrison v. 
Brainard, 360. 

Motion to quash; who must be made party to.—The sheriff must be 
made a party to the motion to quash such an execution. Jb. 

Sheriff; to what commissions entiiled.—Where before issue of execu- 
tion, the sheriff agreed with the plaintiff to charge, on a sale, com- 
missions only on the amount of the judgment after deducting a set- 
off, to be ascertained in a pending chancery suit, and thereupon plain- 
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tiff caused the issue of execution, the sheriff is entitled to commis: 
sions only on the amount of the judgment after deduciing the set-off, 
and not upon the nominal amount. Jb. 

6. Execution; what not ground for quashing—lt execution issue in such 
a case, for commissions on the nominal amount of the judgment, it 
would be good ground for motion to re-tax costs, but not for quashing 
the execution, if regular in other respects. Jb. — ’ 

?. Same; when not error to tax costs against, personally.—I\t is not er- 
ror to tax the administrator, personally, with costs of contest over 
items of credit, as to which he was at fault, and which the court dis- 
allowed. Smyley v. Reese, 89. 


CRIMINAL LAW. 
ADULTERY—LIVING IN. 


1. “Living in adultery,’ &c.; construed.—lIt is a state or condition of co- 
habitation, as distinguished trom a single or occasional criminal act, 
against which the statute against “living together in adultery or forni- 
cation” is leveled. If parties for a single day live together in adul- 
tery, intending a continuance of the connection, the offense is com- 

lete, although the connection may be broken off by prosecution, or 
fear of it, or other cause. Haillv. The State, 463. 

2. Same ; province of jury as to.—I\t is the province of the jury, in view 
of all the facts and circumstances of the ease, to determine whether 
there was a living together, or a mere single act of illicit intereourse— 
a cohabitation, looking to the intent of the parties, ora mere adulter- 
ous intimacy, without any purpose of its continuance. /b. 


AFFRAY. 


3. Affray; what involves—-An indictment for an affray necessarily in- 
volves a charge of an assault and battery, the publicity attached to the 
fighting being the criterion by which the common law distiaguished 
the two offenses. If the evidence justifies it, one of the defendants 
may be acquitted, and theothers convicted of an affray, or of any 
lesser offense included in the charge. McLellan v. The State, 540. 


ASSAULT. 


4. Assault with intent to murder; what not element of.—It is the intent 
unlawfully and maliciously to kill the person assaulted, which consti- 
tutes the crime of an assault with the intent to murder. If the per- 
son assaulting or participating in the assault upon another, does so 
with the intent unlawfully and maliciously to kill him, he is guilty, 
although he did not know the person assaulted. Washington and 
Lewis v. The State, 29. 


BAIL. 


5. Bail—The common law rule as to bail in capital and other felonies 
stated. La parte McAnally, 495. 

6. Same; right to—Under the constitution and laws of Alabama, every 
person charged with crime, wheiher before or after indictment found, 
is entitled to bail before conviction as matter of right, except when the 
offense may be punished capitally; and even then, if the proof is not 
evident or the presumption great, of defendant’s guilt, he should be 
enlarged on bail. 7d. 

7. Same.—If the offense may be punished capitally, the only inquiry is, “‘Is 
the proof evident or the presumption great” of defendant’s guilt? If 
the evidence is clear and satisfactory, leading a well guarded judg- 
ment to the conclusion that the offense has been committed by the 
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person charged, and that being tried he would probably be punished 
capitally, bail is not a matter of right. Jb. 

Same; rule as to.—No safer rule can, perhaps, be laid down for the 
guidance of primary courts than that bail should be denied whenever 
the judy re woul 1 sustain a capital conviction, if pronounced by a jury, 
on the evidence adduced before him on application of bail. Jb. 

9. Revised Cole, 4 1060, construed.—A person indicted in the circuit 

court for a felony, a: nd enlarged on bail to answer, is not ‘in confine- 


. 


ment” within the meaning of se ction 1060 of the Revised C ode, which 


Qo 


authorizes the sincalt judge, in certain cases, to order an ing wiry as to 
the sanity of prisoners, and direct their removal to an insane asy 
lum. Kz parte Trice, 546. 


Same. _The jurisdiction thus given vests in the judge, not in the court, 
Notice to the person affected by the proceeding is indispensable to 
its validity, and the record must recite the existence of every fact on 
which the jurisdi ction is based; otherwise, the jl udgiment is a mere 
nallity. 7h. 
11. Same.—The fact that properiy of persons living in the neighborhood 
isendangered by the mental unsoundness of the party at large on 
hail, does not give the circuit judge authority to order her confine- 
ment in the lunaticasvlum. /b. 


— 
com) 


BURGLARY. 


12. Ownership of building bur glar housty entere a: how alleged. —Ow stat 

utes have not changed or abrogated the common law rule, that in in- 
dictments for burglary the ownership of the building entered must be 
precisely laid. and proved as averred. Beall v. The State, 46. 

18. Stolen property: recent and unexplained possession of : what evidence 
of.—The recent and unexplained possession by the defendant, of goods 


x 1 11} - 
IS eVi 


stolen from a house at the time it was burgiariously entered, 
dence upon which the jury may convict of burglary; and a charge 
that these facts raise 2 presumption that the defendant stole the goods. 
but not that he committed the burglary. is properly refused. Neal? & 


Hicks v. ~ The State. 465. 
CARRYING CONCEALED WEAPONS. 


14. Fire-arms: what is within the meaning of statute against carrying con 
vealed weapons.—The “fire-arm. ” the carrying of which is denouneed 
by section 3555 of the Revised Code. must not necesst arily be a wea “pon 
of present offense or defense. Until the pi sto! has lost so many of its 
parts that it has ceased to be a ‘‘fire-arm,”’ the carrving it concealed. 
without sufficient excuse. is an indictable offense. Afmwood v. The 
State, 508. 

16. Same A pistol with the tubes imperteci and battered up, and the 
locks so much ont of order that it could not be discharged by the 
trigger, is a fire-arm, the carrying of which concealed is prohibited. lh, 

16. Traveling, within the meaning of the statute against carrying con- 

cealed weapons: defined.—The word ‘‘traveling.”’ as used in the 

statute against carrying concealed we: apons, means something more 
than the mere passing from place to place. The *t traveling” must be, 
as is the ‘‘setting out” (mentioned in the statute), ‘ton a journey :” 
such as is without the ordinary habits, business, or duty of the person 
to a distance from his home, and beyond the circle of his acquais- 

tances. Gholsonv. The State, 519. 

17. Same; what does not constitute.—Proot that the detendant. when he 
had the weapon concealed about his person, was returning with a 
wagon from the county seat of one county, to his home in anether, the 
two points being about twenty miles apart—is not. of itself, sufficient 
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to show that he was ‘‘traveling,’ within the meaning of the statute; 
and a request, upon such evidence, to charge the jury that the defen- 
dant was thus “‘traveling,”” is properly refused. /6. 


DISTURBING RELIGIOUS WORSHTP. 


18. Disturbing religious worship : what constitutes offense of. —To constitute 
the statutory offense of disturbing religious worship, the act or dis- 
course charged must have been intentional. and its natural tendency 
must have been to disturb the assemblage—to derange its quiet and 
order. Lanrecaste rv. The State . 298, 

1¥. Same: how fav statute protects assemblage nel for.—lt is not necessary 
that the assemblage should have been actually engaged in worship at 
the moment of the discourse or of the conduct complained of. The 











statute applies to assemblages when in the aet of gathering together, 
until there has been a dispersion of the persons met for worship, and 
they cease to be an assemblage or congregation. Jb. 

20. Same; when committed by member of assembly, speaking by permis- 
sion.— Leave to speak given a member of »assemblage and of the 


‘the services, cannot justify 
ting discourse deliberately 


or excuse a violent, passionate and insult 
made, and which by its violence offends the order and decorum es- 


religious organization. by the conductor of 


sential to christian worship. Nor is it any exeuse or justification that 
the defendant, while making such discourse. was not ealled to or- 


der. fh. 
EVIDENCE. 


21. Evidence: what inadinissible.—Evidence that the supposed drawer of a 
forged writing refused to pay it, and said she did not give it or author- 
ize it to be given, is mere hearsay, and for that reason inadmissible. 
Horton v. The State. 4 

22. Same; what admissible.—The testimony of a deceased witness, taken 
down in writing under the direction of the committing magistrate, and 
subseribed, on the preliminary examination of the accused, charged 
with a criminal offense, if it contain all the witness testified to, is ad- 
missible evidence against the acensed on a trial of an indictment for 





that offense. Jb. 

23. Confessions: udinissibility of ; vule as to.—Before the confessions or 
admissions of the accused can be used as evidence against him, it 
must appear to the court that they were voluntary, not constrained. 
Sullins v. The State, 474. 

24. Same.—No matter to whom made, or under what circumstances, con- 
fessions of the defendant are admissible against him if, upon consid- 
eration of all the circumstances surrounding him at the time he made 
them, they do not. seem to have been influenced by the appliances of 
hope or fear. /h. 

25, Same.——It is for the court to determine the admissibility of a confes- 

sion, in view of the age. condition, situation and character of the pris- 

oner, and the cireumstanees surrounding him at the time the confes- 

sion is made. If voluntarily made—without the appliance of hope or 
fear by any other person—-the confession should be admitted. The 
confessions of the prisoners, under the evidence in this case, were 
properly admitted. Washington and Lewis v. The State, 29. 

26. Same.-—The court alone determines the admissibility of a confession, 
and when admitted the jury cannot indulge any inquiry as to its com- 


petency, but must determine its credibility and the weight to be given 


it. Th. 
27. Res geste: what not part of.—Declarations made by the deceased, 
about 10 o'clock on the morning of the day before her death, while 
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suffering with paroxysms of pain and vomiting—in answer to ques- 
tions asked in the hearing of the husband—to the effect that she was 
taken sick while at breakfast that morning, at which she had eaten 
bread, are not admissible as parts of the res geste, on the trial of the 
husband for poisoning her. Such evidence might be received as the 
basis of a medical opinion, but as evidence of independent facts it is 
entirely inadmissible. Smith v. The State, 486. 


FORGERY. 


28. Forgery; definition of—The court adopts the definition of forgery 
given by Bishop—the false making or material altering, with intent to 
defraud, any writing which, if genuine, might apparently be of legal 
efficacy, or the foundation of a legal liability. Rembert v. The State, 
467. 

29. Same; what not subject of.—An instrument which, on its face and in 
its frame, is illegal, or necessarily innocuous from its character, is not 
the subject of forgery ; but otherwise, where, although the instrument 
is of no legal efficacy or capability of working to the injury of en- 
other, sich capability can be imparted to it by extrinsic facts. If the 
indictment fails to aver such extrinsic facts, it is bad. ’ 

30. Same; what subject of.—An order as follows: “Mr. McD., let A have 
the amount of five dollars in goods, and I will settle with you next 
week. Violet Pond,” if genuine, would be an instrument which 
would create a pecuniary demand; but is not an order for the deliv- 
ery of goods, or bond, bill single, or receipt of any character, within 
the meaning of section 3702 of Revised Code. Horton v. The State, 
488. 


INDICTMENT, 


w 


31. Statutory offense; indictment for; how far should pursue the statute.— 
Although it is safer, it is not requisite that an indictment for a statu- 
tory offense should pursue the exact language of the statute; other 
words may be employed, but no word which is narrower than that 
ased in the statute, or which has not its full signification, will suffice. 
Sparrenberger v. The State, 481. 

32. * Shop’; what word not equivalent of.—The word *‘ shop” is not the 
legal equivalent of the word ‘‘store,’’ as used in section 3614 of the 
Revised Code, which makes it a penal offense to keep open store on 
Sunday. Jb. 

38. Indictment ; common law rule as to, how modified by statute —The com- 
mon law rule that an indictment must not charge a party disjunctively, 
so as to leave it uncertain what is relied on as the accusation against 
him, has been modified by our statutes in the three cases mentioned 
in sections 4123, 4124 and 4125 of the Revised Code. Jb. 

34. Joinder of offenses in the same count; when count sufficient.—The 
purpose of the statute authorizing the joinder of several offenses in 
the same count being to dispense with a multiplicity of counts, per- 
mitting one, by alternate averments of different offenses, to serve the 
purpose of several. each alternate averment must present an indictable 
offense, or the indictment is insufficient, as at common law a separate 
count, not presenting an indictable offense, would be bad. Jb. 

5. Indictment ; insufficiency of —An indictment is not demurrable because 
it concludes “‘against the peace and dignity of the State of Alabama,” 
instead of “ against the peace and dignity of the same.” Washington 
v. The State. 29. 

26. Indictment for forgery; what not demurrable.—An indictment charging 

that defendant forged, with intent to defraud, a written instrument, as 

follows: ‘‘Due 8.25. Askew Brothers,’’ meaning thereby that eight 


w 


~ 
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dollars and twenty-five cents were due to him from Askew Brothers, 
which was a partnership composed of certain specified individuals, is 
not demurrable, and charges forgery in the second degree, under sec- 
tion 3702 of the Revised Code. Rembert v. The State, 467. 

When sufficient—An indictment, following the analogous forms in the 
Code, for a violation of section 101 of the revenue law of 1875, which 
charges that the offense was commiited “‘betore the finding of the in- 
dictment, and after the first Monday in April, 1875, and without 
license, and contrary to law,” is not bad on demurrer, although the 
legislature subsequently extended the time for taking out licenses un- 
til the 15th of April, 1877, and relieved parties who complied with the 
law by that time from all penalties theretofore incurred. Henback v. 
The State, 525. 

When insufficient.—When the statute creating or defining an offense 
uses a general term, succeeded or preceded by terms more specific or 
precise, an indictment using only the general term is insufficient. 
Horton v. The State, 488. 


. Same.—An indictment for forgery which avers that the instrument was, 


or purported to be, the act of the person by whom it was, or purported 
to be, signed, is bad on demurrer. J. 

Same.—An indictment charging that defendant kept or maintained a 
public nuisance, by opening a store house on the public highway, and 
that for lucre and profit he permitted evil and dishonest persons to 
come and gather together in the night time, and then «and there en- 
gage in illicit trade with him, in a manner! offensive to good morals 
and the honest sentiments of the community, and greatly to the dam- 
age of the said people by the sale to him of cotton and corn, which 
he had good reason to believe had been stolen, &c., is defective; it 
fails to allege the commission of any act, or the omission of any duty, 
which would impress the place with the character of a nuisance. 
Hickey v. The State, 514. 

Indictment ; when sufficient. —An indictment under 3596 of the Revised 
Code, which charges a burglarious entering into a shop or store of a 
third person, ‘tin which goods, wares and merchandise and other 
valuable things were kept for use, sale or deposit,” &c., is defective. 
The valuable things should be described, and averred to be of value. 
Neal v. The State, 465. 

Same.—An indictment for burglary, describing the house in which the 
offense was committed as ‘‘the property of the estate of the late John 
Tate,’ does not contain any averment of ownership, and is fatally de- 
fective. (Overtuling on this point. Murray & Bell v. The State, 48 
Ala. 665; Anderson v. The State. Tb. 675). Beall v. The State, 460. 

Nuisance ; indictment for; what must show.—An indictment for a nui- 
sance must show that the matter complained of, in its nature or its 
consequences, produces injury or damage to all who are, or may come, 
within its locality ; and it must state the particular facts from which 
ihe injurious quality arises. Hickey vy. The State, 514. : 

Same.—A house that is a common resort for the commission of crimi- 
nal offenses, is indictable as a public nuisance; but an indictment for 
keeping such a house must show what was done in it to give it the of- 
fensive character. /b. : 

Indictment; plea in abatement.—The statute forbidding any objec- 
tion to an indictment, by plea in abatement, or otherwise, on the 
ground that any member of the grand jury was not legally qualified, 
&ec., has not been repealed by the act of March 15th, 1875, making it 
the duty of the court, before administering the oath to any grand, petit, 
or falis juror to ascertain that he possesses the statutory qualifica- 
tions. James v. The State, 380. 
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or 
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Indictment ; what not essential to validity of. —It is not essential to the 
validity of an indictment, that the record should show that, before ad- 
ministering the oath to the grand jurors, the court ascertained that. 
they possessed the statutory qualifications. It will be presumed that 
the court did its duty in this respect, from the fact that the jurors 
were sworn, and the fitness of the grand jurors being left to the dis- 
cretion of the court, its judgment upon them is not revisable. Jb. 

Indictment ; plea in abatement; when insufficient.—A plea in abate- 
ment to an indictment, alleging, not that any of the grand jurors who 
found the indictment were incompetent, but that the court did not as- 
certain their competency to discharge their duties with honesty, &ec., 
or that they possessed the other legal requisites, and offering to verify 
it by the record, which was silent on these points, is no answer to 
the indictment, and presents a merely unmaterial issue. 1b. 

Same—An indietment which sets forth the detendant’s christian name 
by initials only, is subject to plea in abatement, unless it is alleged 
that the christian name was unknown to the grand jury otherwise than 
as laid in the indictment. Gerrish v. The State, 476. 

Plea in abatement : replication to; when not demurrable.—A replication 
that the defendant is as well known by the name laid in the indict- 
ment as by any other is not subject to demurrer, because it does not 
appear that the letters, whether consonants or vowels, supposed to be 
the initials, are not the real name by which the defendant is 
known. Ib. 

Same.—It, upon issue to the replication, it appears from the evidence 
that the letters used were used as the initials of the true name, the 
court should instruct the jury to find in favor of the defendant. 70. 

Description ; certainty of as to name of person.—Where individuals are 
only collaterally concerned in the acts charged in the indictment, as 
those whose rights or persons or property are affected by the acts con- 
stituting the offense, their names are sufficiently indicated by the imi- 
tials of their christian names. In all cases, however, it is the duty of 
solicitors and grand juries to ascertain the true names. /6. 

Indictmen?: what not matter of plea in abatement.—Mt is not matter of 
a plea in abatement to the indictment that it was found without evi- 
dence of Witnesses, or without legal documentary evidence, or re- 
turned into court without the concurrence of twelve grand jurors. 
Sparrenbergerv. The State, 481. 

Same.—Such objections. however, are available by timely motion to 
quash, or to strike the paper from the files; which the court should 
always grant, if satisfied by the evidence, beyond a reasonable doubt. 
that the grounds of the motion are true, and that there has been no 
lack of diligence in ascertaining the facts, and bringing them to the at- 
tention of the court. Jb. 

Indictment; what not legal documentary evidence to authorize finding 
of.—A former finding by a grand jury which has been quashed, or on 
which a nolle pros. has been entered, is not such ‘legal documentary 
evidence’ as will authorize the finding of a true bill; but where wit- 
nesses or legal documentary evidence were before the grand jury, no 
inquiry as to its sufficiency is permissible on such a motion. Jd. 


JURY, AND HEREIN OF OBJECTIONS TO EMPANNELING, AND CHARGES TO, 


AND OATH ADMINISTERED TO. 


Empanneling jury; objection to manner of ; when comes too late.-Where 
the defendant neither makes inquiry, nor requests the court to make 
any, respecting certain qualifications of petit jurors, but accepts some 
and challenges others, who were sworn as put upon him, he cannot 
wait until the jury is completed, and then object to the jurors on the 
ground that the court did not first ascertain that they possessed the 
requisite qualifications—especially is this the case, when it is not al- 
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leged that any of the jurors are in fact disqualified. James v. The 
State, 380. 

Same.—An objection to the panel and each member, in a capital case, 
on the ground that nine jurors, after they had been accepted and 
sworn, were allowed by the court, without consent given or objection 
raised by the defendant, to leave the court room and mingle with the 
people outside, for the space of an hour, while the sheriff was en- 
gaged in summoning other jurors—comes too late, if delayed until the 
jury is completed. Jb. 

56. Oath to jury: what recitals as to, sufficient.—lt is not necessary to set 
out the oath administered to the jury in totidem verbis : it is sufficient 
if the record recites they were duly sworn: where, however, the re- 
cord purports to set out the oath that was administered, it must con- 
tain the substance of the oath required by the statute. Smith v. The 
State, 486. 

57. Charge to jury: what erroneous.—A charge which requires the jury to 
acquit, merely because the taking. otherwise than by robbery or fraud, 
was open, avowed, and not denied, is erroneous: it does not leave the 
jury jfree to determine whether the presumption of want of felonious 
intent, created by these facts, is not satisfactorily overcome by other 
evidence in the ease. WeMullin v. The State. 531. 

58. Same.—Upon a trial for breaking and entering a dwelling house, with 
intent to commit a rape, a charge authorizing a conviction, if the de- 
fendant made the breaking and entry with intent to gratify his pas- 
sions upon a female, “either by force or by surprise, and against her 
consent,” is erroneous. It would authorize a convietion although no 
force, actual or constructive, was used. MeNair v. The State, 453. 

59. Same.—A charge which would devolve on the jury the duty of inquiry 
into the admissibility of a confession, is properly refused. Washing- 
tond Lewis v. The State, 29. 


or 
uN 
: 


LARCENY. 


60 


Larceny: material ingredient of —There can be no lareeny without a 
felonious intent: and this intent the jury must determine, in view of 
all the facts and circumstances. MeMulliny. The State. 531. 

61. Same; what creates strong presumption of innoeenve.—W here the tak- 
ing is open, and there is no subsequent attempt to conceal the prop- 
erty, and no denial, but an avowal of the taking, a strong presumption 
arises that there was no felonious intent. which must be repelled by 
clear and convincing evidence, before a conviction is authorized. Jb. 

62. Act amending section 3706 of Revised Code. construed.—The purpose 
of the act of February 25th, 1875, amending section 3706 of the Re- 
vised Code, was to make the severance and asportation of corn or cot- 
ton, whether in a mature or immature state, from the freehold, into 
the offense of grand larceny. Sullinsyv. The State, 474. 

63. Same: signification of words used in.—The word ‘‘corn”’ and the 
words ‘‘outstanding crop,’ as used in the statute, are not technical, 
and have a popular signification which cannot be misunderstood. 20. 

Same; what sufficient to constitute offense under —When corn has 
reached a state in which it can be used as food for man or beast, the 
severance and asportation of it is within the mischief against which 
the statute is designed to protect, and within its words. 6. 


64 


LIBEL. 


65. Libel, indictment for: what sufficient—Under the provisions of the 
Revised Code, an indictment which charges that the defendant ‘‘un- 
lawfully. falsely and maliciously published of and concerning” a 
specified third person, certain “false, defamatory and libelous mat- 
ter,”’ in writing (which is set out) “with the intent to defame’ such 
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person, concluding against the peace, &e., is a good indictment for 
libel. Reid v. The State, 402. 


RAPE, 


H6. Rape; what necessary ingredient of.—It is settled by a uniform current 
of decisions, in this and other States, that without force, either actual 
or constructive, there cah be no rape. MeNair v. The State, 453. 


ROBBERY, 


Robbery ; what essential to constitute.—It is essential to constitute a 
robbery, that some property be feloniously taken by violence from the 
party robbed. The value of the property taken is immaterial, and 
where the property was a sack of flour and a jug of whiskey, which a 
witness testified he ‘‘purchased,” the jury are justified in finding it 
was of some value, without more specific proof on that point. James 
v. The State, 380. 

68. Tuking; what sufficient.—Where a person, traveling in company with 
the owner, is entrusted with goods to help carry them along, and by 
violence, feloniously exerted against the person of the owner, carries 
off the goods, he is guilty of robbery. The robber’s possession of the 
goods, up to the time of the felonious violence, is constructively the 
possession of the owner, and the taking being in his presence, is con- 
struetively from his person. Jb. 


~ 


VERDICT, JUDGMENT AND SENTENCE, 


69. Sentence; what erroneous.—Upon conviction for robbery, the defen- 
dant may be punished, at the discretion of the jury, by death, im- 
prisonment in the penitentary not less than ten vears, or at hard la- 
hor for the county for the same period. If the court instructs the 
jury, that if they do not see fit to inflict the death penality, they must 
affix imprisonment in the penitentiary for a term not less than ten 
vears, nothing being said about hard labor for the county, and the de- 
fendant excepts, and is sentenced to the penitentiary, the judgment 
will be reversed. James v. The State, 380. 

70. Sentence; when sufficiently certain.—A judgment of conviction requir- 
ing the defendant, on default of payment of fine, &c., to be put to hard 
labor for the county for a specified period, and ‘‘for such additional 
time as may be necessary to pay the costs and officers’ fees in the case. 
ata rate not exceeding forty cents per day.” no objection being raised 
below, is sufficiently formal and definite. Hall v. The State, 463. 

71. Sentence to hard labor for non-payment of costs in criminal case. duty 
of court,—Under section 4061, R. C.. when the fine and costs on con- 
vietion are not presently paid, and additional hard labor is imposed 
to cover costs, &c., it is the duty of the court trying the case to speci- 
fy in the sentence the price per diem to be allowed for such labor ; 
and a refusal to do so, upon the defendant's application, is a reversi- 
ble error. In such a ease, the defendant will be held subject to pay- 
ment of costs, precisely as if he had not been sentenced to hard Jabor, 
McDaniel v. The State. 522. 

72. Tmprisonment: when court may add.—Under the provisions of the Re- 
vised Code. the court may add imprisonment for the term prescribed 
by law on conviction for libel! on verdict of guilty, imposing a_ fine 
merely. The discretion to imprison not being expressly given to the 
jury, must, under section 3783 of the Revised Code, he exercised by 
the court. Reid v. The State, 402. 

73. Sunday: when verdict of jury may be lawfully received on.—When a 
jury, to whom a cause has been committed on Saturday or other secu- 
lar week day, are lawtully kept together, under the charge of the offi- 
cers of the court, and are ready on Sunday to deliver in their verdict, 
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it is lawful for the judge to meet them, with the other officers of the 
court, to reeeive it, and thereupon to discharge the jury and adjourn 
the court until the next day. This is not making Sunday dies juridi- 
cus within the meaning of the common law. Jb. 


DAMAGES. 

1. Nominal damages: when failure to give, not ground of reversal— 
When the statute requires costs to be paid by the party initiating pro- 
ceedings, and they are adjudged accordingly, a defendant whose prop- 
erty is condemned to a public use cannot claim a reversal, because 
the jury, returning a verdict that no actual damage was sustained, 
failed to award merely nominal damages in his favor. .V. O.M. & 7. 
R. R. Co. v. 8. & A. T. Co. 211. 


DEEDS. 

1. Married woman: how only could convey lands in 1814.—The territo- 
rial statute of 1808 (Clay’s Dig. 155, 4 27) was the only law in force 
in the year 1844, which authorized a femme covert to pass her real es- 
tate, lying in this State, in any other mode than that recognized by 
the common law. Ellison v. The Mayor, 558. 

2. Same.—A deed to land made by a femme covert in 1814, in which ze 
husband did not join, not acknowledged on privy examination apart 
from the husband, and duly certified, as required by that statute, will 
not divest her title, although she had obtained a divorce a mensa et 
thoro trom the husband ; such divorce did not dissolve the bonds of 
matrimony, or enlarge the capacity of the femme covert to con- 
vey. Ib. 

3. Statutory separate estate of wife: for what purpose eannot be sold.— 
A married woman cannot, directly or indirectly, whether by deed ab- 
solute or mortgage, convey her statutory separate estate in payment 
of her husband’s debt. Weil d: Bro. v. Pope, 585. 

4. Same; conveyance of; when valid. —Under section 1552 of the Revised 
Code, a conveyance by husband and wite jointly of the wife’s statu- 
tory separate estate, properly acknowledged and certified, is valid, 
although there were no attesting witnesses. and the grantors, who can 
not write. make their mark only. J+. 

See Husspanp anp Wire, 1, 2, 7. 


DETAINER—UNLAWFUL. 

1. Justice of peace; duty of in unlawful detainer.—Jt is the duty of the 
justice of the peace rendering judgment in unlawful detainer, to fix 
the value of the yearly rent of the premises, and to grant the de- 
fendant an appeal and swpersedeas upon tender of the statutory bonds 
with sufficient surety. Ex purte Grani & O Barr, 16. 

2. Same; power of probate judqe.—The refusal of the justice to grant the 
appeal and supersedeus, in such a ease, is a denial of justice, and the 
probate judge, upon proper application to him, may issue a writ of 
certioraré upon the execution of proper bonds, to remove the cause 
to the cireuit court, and along with it may cause a writ of supersedeas 
to go to the sheriff, commanding him to desist from the execution of 
the justice’s judgment, and to restore possession of the premises. Lb. 

See Mosite. 


EJECTMENT. 

1. Ejectment: what will defeat recovery in.—Iv ejectment. a defendant 
in possession, and not estopped because of some act done by him, or 
some relation existing between him and the plaintiff. may show an 
outstanding title in a stranger to deteat a recovery. Ellison v. The 
Mayor, 558. 
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1. Eminent domain; what constitutes “public use” within meaning of.— 
Lines for the transmission of telegraphic messages may constitute a 
work of public use under the laws governing the right of eminent do- 
main. N.O. Mi & T. R. R. Co. v. 8. & A. T. Co. 211. 

2. Same; what owner in possession cannot set up, to prevent exercise of 
right of.—I\n proceedings, under the statutes of this State, by a tele- 
graph company to obtain the right to construct lines over the right of 
way of a railroad company, the railroad corporation cannot complain 
that another telegraph company, to whom it had granted the exelu- 
sive privilege over its right of way. was not made a party. /b. 

3. Same.—Nor 1s it an available objection on the part of the railroad com- 
pany, that the petition mitiating the proceedings does not show that 
there were owners in fee—apart from the railroad corporation—of the 
lands over which the easement is sought. Jb. 

4. Same; what cannot defeat—aA contract ceding to a telegraphic com- 
pany the exclusive right of operating and maintaining its lines over 
the right of way of a railroad company, even if otherwise valid, can- 
not debar the State, in the exercise of the right of eminent domain, 
trom authorizing the establishment of another telegraph line over the 
same right of way. Jb. 


ERROR AND APPEAL. 

1. Appeal: what not such final decree us will support.—A_ decree of the 
probate court, rendered on petition of the widow to be allowed the 
exemption given by section 2884 of the Revised Code and one-third 
of moneys received by the administrator from rents of decedent's 
real estate, which determines the right to the exemption, but continues 
the claim for rents. is not such a final decree as will support an ap- 
peal. Boud v. Mare, 177. 

2. Appeal: what such final decree as will support.—A deeree in chancery, 
setting aside a decree of sale of land, and a confirmation of the sale, 
on petition of a minor interested adversely to the complainant therein, 
on the ground that the court had not obtained jurisdiction over her, 
and letting her in to detend, is such a final decree as will support an 
appeal. Tabor v. Lorance, 543. 

Same.—An appeal lying to revise such action of the court, aandamus 
wil] not lie to compel the chancellor to vacate and set aside such 
order. 

4. Appeal from county court: when should not be dismissed—Aw appeal 
taken from the county to the cireuit court cannot be dismissed, 
because the county court had adjourned for the term, when the ap- 
peal was sued out. Mobley v. The State, 646. 

5. What not recisable on errov.—\t can not be assigned for error, that the 
court helow refused to hear argument on a motion for new trial, and 
overruled it without allowing argument. Crosby v. Hutchinson, 5. 

6. Same—The appellate court cannot revise the action of the lower court 
in overruling a demurrer to a writ of garnishment, when no written 
demurrer appears in the record. Curvy v. Woodward, 371. 

7. Same.—Pleadings and decisions of the court thereon, which the law 
requires to be entered of record, although nothing be alleged ore 
fenus by either party, and no exception be reserved and sealed, con- 
stitute the “record’’ within the meaning of the statute allowing bills 
of exception; and the action of the primary court as to such matters 
will not be revised, when the only evidence of their existence and the 
action of the court thereon, is the recital in the bill of exceptions. 
Petty v. Dill, 641. 

Presumptions in favor of court beluw.—-A party excepting to the adinis- 
sion of evidence inust show that it was obnoxious to the objections 
made to it; if the matter appear at all doubtful the ruling of the court 
below will be sustained. Holland v. Barnes, 83. 
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9. Same.—-A formal issue joined between the parties is presumed, from a 
recital that a jurv came and were empanneled to try the issue joined. 
Gray v. Raiborn, 40. 

10. Same.—Unless it affirmatively appears to the contrary, it will be pre- 
sumed that a charge upon the effect of the evidence, was given at the 
request ot one of the parties. Bell et ux. v. Allen, 125. 

11. Same.—It will be presumed that the court rightly overruled a demurrer, 
when the grounds of demurrer are not disclosed. Collins v. Mountain, 
201. 

12. Same.—Where the record of the appointment of a guardian ad litem 
recites that. ‘it appearing that the defendant.”’ H. L. “‘is under the 
age of fourteen years,” residing, &e., it will be presumed, in any other 
than a direct attack on appeal, that these facts were proved, although 
no attidavit or other proof appears in the record. Such recitals, 
coupled with the appointment of a guardian ad litem, who accepted 
and filed an answer for the minor, give the court jurisdiction ; and its 
decree, although it may be erroneous, can be avoided only by direct 
attack on appeal. Tabor v. Lorance, 548. 

13. Same.—On the trial of the right of property judgment against the 
claimant for the assessed value of the property is aclerical misprision, 
amendable on motion in the court below, and not ground for reversal ; 
and where the jury find for the plaintiffs and assess the value of the 
property, to which the claim was interposed, ata certain sum, and the 
plaintiffs acknowledge the receipt of a portion of such value, where- 
upon judgment is rendered against the claimant for the remainder 
only, it will be presumed on appeal, in the absence of any objection 
below, that the judgment was matter of consent, or without objection 
on the part of the claimant. Gray v. Raiborn, 40. 

14. Injury; presumption of, from error.—Where a clear legal right to 
“propound an inquiry has been denied, allowing other witnesses to 
answer the question atterwards, will not cure the error, unless the 
appellate court can clearly see that the error could not have injured 
the party complaining of it. Holland v. Barnes, 83. 

15. Error; when not ground for recersal.—Where the nature of the plead- 
ings is such that in no event is the plaintiff entitled to recover, the 
court will not consider his assignments as to error intervening on the 
trial. Error without injury is not ground for reversal. Smith vy. 
Huckabee, 191. 

Same.—When on the undisputed facts of the case it is clear that the 
plaintiff is entitled to recover, erroneous rulings of the court do not 
injure the defendant, and are not grounds for reversal. Hovwze v. 
Patterson, 205. 

17. Objection to jurisdiction ; when too late. —If suit is brought in a justice’s 
court for an amount of which he has not jurisdiction, the question not 
being raised there, and on appeal to a court which has jurisdiction a 
trial is had on the merits, without objection, such want of jurisdiction 
of the justice cannot be urged on error. S. & N. A. R. R. Co. v. 
Brown, 651. 

18. Cross assignment of error: when not allowed.—The appellee can not 
make a cross assignment of errors, when judgment has been rendered 
in his favor from which he can not appeal. Wright v. Evans, 104. 

19. Same; practice as to.—Cross assignments of error must be predicated 
on bill of exceptions taken by the appellee; he can not reserve ex- 
ceptions in appellant’s bill and base a cross-assignment on them. J6, 

20. Cross assigninents of error; when disregarded.—Cross assignments of 
error not made in accordance with the rules, will be disregarded. 
Ketchum v. Creagh, 225. 

21. Charge of court, exception to; when not areilable—A mere general 
exception to the charge of the court, consisting of separate and 
distinct propositions, cannot be sustained unless the charge is wrong 
as an entirety. Holland v. Barnes, 83. 


16. 
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22. Judgment; when not arrested.—Judgment rendered on, and corres- 
ponding with the verdict, can not be arrested or set aside in this 
court, on the ground that it is for a greater amount than claimed in 
the complaint, when not previously objected to, in the court below. 
Gov't. St. R. R. Co. v. Hanlon, 71. 

23. Sustaining general demurrer; when not ground for veversal—A mere 
general demurrer may be overruled for that reason ; but where such a 
demurrer was sustained to a plea which is insufficient, and tenders an 
immaterial issue, is not ground for reversal. James v. The State, 180. 


ESTATES OF DECEDENTS. 

1. Decedent's land; sale of, when void.—Under the act of February 7th 
1854 (now % 4 2224, 2225, R. C.) where lands descended or devised to 
infants or persons of unsound minds, are ordered to be sold by the 
probate court, its failure to ascertain the necessity for the sale by 
depositions, taken as in chancery proceedings, renders the sale void. 
Bland v. Bowie, 152. 

2. Same; when decree of sale not void.—Where the court has obtained 
jurisdiction by the filing of a proper petition by a proper party, con- 
taining the jurisdictional allegations, and its record recites the ascer- 
tainment of the necessity for a sale by proof taken by depositions, as 
in chancery proceedings, errors of the court in determining that the 
depositions were taken as in chancery proceedings, or that they 
proved the necessity for the sale, and the like, are mere errors and 
irregularities after jurisdiction attached, which will not avoid the 
decree, except on direct attack on appeal. /b. 

3. Same ; what may be looked to, to sustain a decree of sale.—Where the 
decree of sale recites that proof was made by certain witnesses, “taken 
by depositions as in chancery proceedings, which testimony has been 
filed of record in this proceeding,” the testimony thus identified and 
referred to becomes a part of the record; and if it be doubtful from 
the recitals in the decree what the witnesses proved, such testimony 
must be looked to, to ascertain whether the necessity for a sale was 
proved. Ib. 

4. Title to land of decedent; when divested out of heirs.—The title to 
land sold, on credit, under order of the probate court for distribution, 
is not divested out of the heir until a conveyance is executed under 
order of the court, after ascertaining that the entire purchase money 
has been paid. Ketchum v. Creagh, 224. 

5, Sale of lands of decedent; what principle applicable to.—Sales of land 
of decedents made under order of the probate court are judicial sales 
to which the maxim caveat emp/or applies in all its vigor. Bland v. 
Bowie, 152. 

6. Descent; what law governs as to—The law in force at the time of 
descent cast governs as to the capacity to take lands. If capacity is 
then wanting, subsequent laws enlarging it will not operate retrospect- 
ively, so as to divest an estate in lands which on the death of the 
ancestor vested in the State or elsewhere. Donovan v. Pitcher, 411. 

See Exemprions. : 
See Execvurors anp ADMINISTRATORS. 


EVIDENCE. 

1. Evidence ; admissibility of.—In an action against an express company 
for failure to deliver certain jewelry, the consignee was examined on 
interrogatories, and required in one of them to append the invoice to 
his answer, and to state the value of the part of the jewelry received 
and of the part not received. He answered appending the invoice, 
enumerating the articles not received, and the value of each, and then 
stated: the values attached to each article are the invoice prices, and 
the total value of the missing articles is $163 25. Held, that an ob- 
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jection to this portion of the answer on the ground that the witness 
was not testifying of his own knowledge of the value of the missing 
articles, but only as to the invoice value, even if well taken, went only 
to the weight and not the competency of the evidence, and was no 
reason for excluding it. Southern Express Co. v. Hess, 19. 

2. Evidence ; admissibility of ; rule as to.—Evidence admissible against 
one or more defendants can not be excluded, because inadmissible as 
to their co-defendants; these latter may protect themselves by asking 
charges properly limiting the evidence. Collins v. Mountain, 201. 

3. Declarations by husband to wife; when not admissible evidence.— 
Declarations made by the husband to the wife, after the execution of 
a mortgage on lands, the title to which he took in his own name, at 
the time of the purchase (which the wife alleged was made with 
moneys belonging to her separate estate) are not admissible evidence 
against the mortgagee, to raise a resulting trust, or equity to charge 
the land in favor of the wife. Telford v. Torrey & Lockwood, 120. 

4, Same; how weighed.—Declarations made between husband and wife in 
the privacy and confidence of the marital relation are in all cases most 
unsatisfactory evidence, to be received and weighed with great caution 
and circumspection. Jb. 

For evidence relating to Crmmnat Law, see that title. 


EXEMPTION. 

1. Exemption law in force in 1864; construed.—The laws in force in this 
State in 1864, exempting property from levy and sale, did not propio 
vigore set apart or exempt any specific property except burying 
grounds. Steele v. Moody, 418. 

. Same.—These laws conferred upon heads of families resident in this 
State a mere privilege, which could not ripen into a right until 
asserted and exercised in che manner provided by law; and the right 
to a homestead when claimed being dependent on proceedings to as- 
certain its location, quantity and value, such claim was a condition 
precedent to its allowance, and if not made before a sale the exemp- 
tion was lost. Jb. 

3. Same; proceedings to obtain exemption in bankrupt court.—Under the 
bankrupt law and rules and general orders of force in May, 1868, a 
debtor adjudged a bankrupt on his own petition was required to claim 
the exemptions given by its 14th section (which included the exemp- 
tions allowed by the State law in 1864) at the time of filing the peti- 
tion, and the mode of claiming and obtaining the exemption was 
specifically pointed out, and unless this was done before a sale by the 
— the debtor waived his privilege of claiming the exemption. 


i 


4. State court ; jurisdiction as to exemptions in favor of bankrupts—Upon 
the filing of the petition in bankruptcy, the court of bankruptcy 
obtains full and exclusive jurisdiction over the bankrupt, his estate 
and the exemptions he is entitled to claim out of it; and where the 
assignee sells property to which the bankrupt had title at the adjudica- 
tion of bankruptcy, no State court can entertain any inquiry as to 
whether such property was exempt to the bankrupt. Jb. 

5. Homestead, claim of; what cannot be asserted in State court.—A mere 
claim of exemption made by the bankrupt to his assignee, but not 
incorporated in the schedules to his petition and not allowed by the 
assignee or certified by the judge or register, cannot be asserted in a 
State court against a purchaser from the assignee. Jb. . 

6. Same.—Where the bankrupt inadvertently omitted to claim the ex- 
emption in his schedule, or thisdescribed his homestead, the court of 
bankruptcy may cure the omission by allowing an amendment, but no 
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other court can exercise this power, or receive parol proof to cure the 
mistake. Tb. 

. Exemption; what law governs.—The laws in force at the husband’s 

death govern as to the exemption of property from sale for payment 
of debts in favor of the widow and minor children. Rotlenberry v. 
Pipes, 447. 

8. Same.—The laws in force at the time of the ancestor’s death govern as 
to the exemptions in favor of the widow and children. Subsequent 
legislation can not enlarge or diminish their rights in this respect. 
Taylor v. Taylor, 135. 

9. Same; when probate court has not jurisdiction to allot—Where the 
administrator in chief sold property, exempt from administration in 
favor of the widow and minor children, without claim on their part, 
and the proceeds of sale were mingled with the assets generally and 
applied in the course of administration, the probate court has no 
jurisdiction to allow the exemption out of the funds of the insolvent 
estate in the hands of the administrator de bonis non. The right and 
remedy of the widow and children is against the administrator who 
converted the exempt property, and not against the administrator 
de bonis non, or the assets in his hands. Jb. : 

10. Exemptions prior to Revised Code.—Under the law in torce in the year 
1866, prior to the time when the Revised Code went into operation, 
the widow, or if no widow, the minor child or children of a decedent, 
were not entitled to have set apart and exempted $500 worth of real 
estate, including the homstead, &c., unless there was a necessity for a 
sale of all of decedent's land to pay debts. ottenberry v. Pipes, 447. 

11. Same.—The statutes then in force pointed out the contingency upon 
which the exemption arose, and the manner and time in which it 
should be claimed ; they conferred no rights, but gave a mere privilege 
which might ripen into a right, if exercised and asserted in the mode 
and upon the event prescribed by the statute. If the exemption was 
not claimed before sale, it was lost. Jb. . 


EXECUTORS AND ADMINISTRATORS. 

1. Final setlement ; what not ground for deferring.—After the lapse of 
seven years from the grant of administration, a final settlement should 
not be deferred at the instance of the administrator, because of out- 
standing debts or unsettled accounts. Ditmar’s Adm’r v. Bogle’s 
Distributees, 169. 

. Allowance on partial settlement ; effect of —An item allowed in a former 
or partial settlement is presumed to be correct on the administrator's 
final settlement, unless the party impeaching the correctness of the 
item overturn the presumption by proof. Jb. 

Administrator ; when liable for interest—An administrator who inter- 
mingles with, and treats as his own funds. moneys of the trust estate, 
thereby becomes its debtor and liable for interest. Jb. 

Same; when not entitled to credit for deposit.-An administrator is not 
entitled to a credit for the amount of a deposit, in his own name, lost 
by the failure of the bank in which he had placed it, although the 
deposit was made with the intention, known only to himself, that it 
should be kept there to replace or repay the amount of trust funds 
used by him. Jb. ' 

Same.—If the administrator, after the breach of trust in mingling and 
using trust funds as his own, could be entitled to any credit fora 
deposit made to repay or replace the funds thus used, it could only be 
by a deposit in his representative capacity—a deposit with such ear 
marks that all could distinguish it as a trust fund. 16. 

Same; when not entitled to allowance for counsel fees.—It is not error 
to refuse an administrator credit for counsel fees, when it does not 
appear that he has paid any. /b. 

Hire of wife's slaves; when proper charge against husband.—The hus- 
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EXECUTORS AND ADMINISTRATORS— Continued. ‘ 


band is properly chargeable, on settlement of his administration, with 
the hire of the wife’s slaves, remaining in his service after her death. 
Smyley v. Reese, 89. 

. Administrator ; when properly chargeable for failure to collect debts. — 
An administrator is properly charged with the amount of a debt due 
the estate, and which he failed to collect, although he had ample time 
and opportunity, before the debtor became insolvent. Jb. 

Same; what interest chargeable with——An administrator is chargeable 
with interest on receipts until disbursed, unless he discharges himself 
by oath that he has not used the funds, and with the interest, as well 
as principal, of debts which he negligently failed to collect; and this 
liability for interest is not affected by the intervention of the late 
war. Jb. 

. Counsel; employment of, by adminisirators.—Under our system, exec- 
utors and administrators are entitled to the advice and aid of counsel, 
in most matters connected with the discharge of their duties, whether 
involved in litigation or not; and this is especially true of partial and 
final settlements. 1d. 

11. Same: when administrator should be allowed credit for fees, paid to.— 
Where such services are obtained by the administrator, in good faith, 
for his own protection, and not to antagonize the heirs or gain a per- 
sonal advantage in opposition to his duty as trustee, he should be 
allowed counsel fees, if fair and reasonable, when gauged by the value 
of the estate and the services rendered. /b. 

12. Same; when credit for. properly disallowed.—Where exceptions are 
sustained to several items of credit claimed by an administrator. and 
as to which he had acted improperly and negligently, a credit should 
not be allowed him for the entire compensation paid to counsel for 
services rendered in the settlement; and if such a claim is presented 
in solido, it is properly rejected. Tb. 

13. Same.—In such a case, the administrator is entitled to an allowance of 
reasonable counsel fees, only for such services as he was eutitled to 
have, whether engaged in litigation or not, and for resisting excep- 
tions to items, as to which he had acted in good faith, and was with- 
out fault. Jb. 

14. Outgoing administrator; when administrator de bonis non proper party 
to compel settlement by.—When the period for the presentment of 
claims has not expired, nor the time arrived when distributees are 
entitled to distribution, the administrator de bonis non is the only 
party entitled to cail the outgoing administrator to a final settlement, 
and to recover from him unadministered assets, or charge him with a 
devastavit. Waring vy. Lewis, 616. 

15. Same.--The decree rendered on such a settlement, in the absence of 
fraud or collusion between the outgoing administrator and his suc- 
cessor, is to be regarded as final and concjusive between thé outgoing 
administrator and the distributees: although, as to the administrator 
de bonis non, it may be regarded as prima facie evidence only, ina 
proceeding to charge him for negligence in not obtaining a larger 
decree. 10. ° i 

16. Executor or administrator ; power over choses in action of deceased.— 
An executor or administrator has the full legal title to the choses in 
action and debts due the deceased, and may release, compound, and 
discharge them, as fully as if he were the absolute owner, being an- 
swerable for improvidence in the exercise of the power; and in the 
absence of fraud or collusion, no remedy can be pursued against those 
bona fide making satisfaction, accepting a release, or entering into 
the composition of a debt with him. Jb. 

17. Payment in Confederate currency; when extinguishes debt.—Payment 
io an executor, administrator, or other trustee, in bank notes or other 
currency, which is or may be the circulating medium at the time of 
payment, operates an extinguishment of the debt, in the absence of 
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EXECUTORS AND ADMINISTRATORS— Continued. 


fraudulent collusion between the debtor and the party accepting pay- 
ment; and the remedy of parties interested, if the transaction is reck- 
less or improvident, is against the administrator or trustee receiving 
such payment. Ib. 

18. Unauthorized loan; when administrator only party to accept payment 
of.—Where the administrator loans money without authority of law, 
or makes other unauthorized use of it, the cestud gue trust must elect 
to charge him with the fund thus used, or to accept the investment ; 
and when the administrator is charged with, and accounts for the 
fund so used, it becomes his individual property, and he alone can 
accept satisfaction of it. 


EXECUTION. 
See Costs, 36. 


EXPERT. 
See Wrrnsss, 1. 


FRAUD—FRAUDULENT CONVEYANCES, 

1. Fraud ; burden of proof as to.—Where an allegation, whether nega- 
tive or affirmative in form, involves a charge of fraud, the burden of 
proof is on the party making the charge. Zompkins v. Nichols & 
Jamison, 197. 

Same; when not imputed.—Fraud will not be imputed, when the facts 
and circumstances out of which it must arise may consist with pure 
intention ; to create such an imputation, the facts must be such that 
they are not explicable on any other reasonable hypothesis. 1b. 

3. Possession of land; to what referred—Where the possession of land 
appears to be in a mother-in-law or in a son-in-law who live together 
upon it, the possession will be referred to the legal title. The ap- 
pearance of possession by the mother-in-law is not a badge of fraud 
where she has conveyed tothe son-in-law, and her conveyance has 
been duly recorded. /b. 

4, Relationship of parties; not of itself badge of fraud.—The relation of 
mother-in-law and son-in-law, between the vendor and vendee of land, 
is but a circumstance from which, in connection with other facts and 
circumstances, fraud may be inferred. The relation is not of itself a 
badge of fraud, and does not shift the burden of proof. 1b. 

5. Fraudulent intention of vendor; when will not invalidate conveyance.— 
The intention of the vendor to defraud creditors cannot invalidate her 
conveyance, unless the vendee participated in the intended fraud. Jb. 


GUARDIAN AND WARD. See RELEASE. 
HUSBAND AND WIFE. 


1. Husband and wife; power of to purchase and mortgage lands.—There 
is nothing in our statutes creating the separate estate of the wife which 
forbids husband and wife from purchasing real estate for the latter, 
accepting a conveyance to her, and cotemporaneously executing a 
mortgage on the land to secure the purchase money. Marks v. 
Cowles, 499. 

2. Same; effect of payment of purchase money with corpus of wife's es- 
tate-—The use of moneys constituting the corpus of the wife’s statutory 
estate in part payment of the purchase money cannot authorize the 
wife, during coverture, to repudiate the transaction, nor give her an 
equity, when foreclosure of the mortgage is sought, to charge the 
lands with the reimbursement of her money used in paying for 
them. Jb. 

3. Same; rights of mortgagee—While such a purchase imposes no per- 
sonal hability on the wife, and greates no charge against her statutory 
esiate, the conveyance and mortgage are vaild, and the mortgagee is 
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HUSBAND AND WIFE —Continued. 
am entitled to his decree for foreclosure if the purchase money is not 
c paid. 0. 
g 4. Husband ; rights and duties as trustee of the statutory estate of wife— 
Under our statutes, the husband, as trustee of the wife, has power, 
ut F with the concurrence of the wife, to invest moneys the corpus of her 
' statutory estate in the purchase of lands. 2. 
t 5. Same.—The statutes require the husband to ‘‘manage and control’’ the 
; estate of the wife, with the view oi preserving it, and making it pro- 
ductive of income and promotive of the comfort of the family; and 


keeping these ends in view, he may make such investments of the 
wife’s money as he may deem best. Jd. 

6. Statutory estate; what creates.—A conveyance to a married woman “‘to 
her own separate use, benefit and behoof,” free from the claims of the 
husband, &c., creates an equitable, not a statutory separate estate. 
Pepper v. Lee, 33. 

7. Statutory separate estate ; what does not constitute mortgage of. —A mar- 
ried woman received direct from the owner a conveyance of real 
estate, paid for and improved by the husband wholly with funds drawn 
by him out of a firm of which he was a member, and to which he all 
the time remained a debtor. Afterwards the husband induced the 
wife to join him in a conveyance of the property, as security for the 
payment of a loan made to the firm, on the faith of the security, to 
relieve it from embarrassment, and to be used in carrying on its busi- 
ness. At the time of the purchase neither she nor her husband owned 
any property. The loan not having been paid, and the firm having 
failed, the property was sold under a deed of trust: Held, 1. That 
the property, although conveyed ‘directly to the wife, was liable in 
equity for the satisfaction of the debts of the firm. 2. That the effect 
of the wife’s conveyance being to convert the property into a security 
for the satisfaction of the firm’s debts, a purpose to which a court of 
equity would devote it, neither the conveyance nor a sale under it, 
would be set aside at the wife’s instance, as presenting a case of mort- 
gage of her statutory separate estate for the payment of the husband’s 
debts. Mathews v. Sheldon, 136. 

8. Wife; funeral expenses of ; not chargeable against hex statutory estate — 
Our statutes creating the wife’s statutory estate, do not absolve the 
husband from his common law obligation to provide suitable sepulture 
for the wife, and he is not entitled to any credit, on the settlement of 
his administration of her estate, for such expenditures. Smyley v. 
Reese, 89. 

9. Same.—Whether the husband who had not ability to bury the wife, in 
a manner corresponding to her condition and fortune, should not be 
allowed to claim suitable funeral expenses out of her estate, is a 
question not presented in this case, and not affected by this deci- 
sion. Jb. 

10. Gift by wife to husband ; what necessary to uphold.—A gift by the wife 
to the husband, of money constituting a part of the corpus of her 
statutory separate estate,—if it can be made otherwise than by will— 
can not be sustained, unless shown by the clearest evidence not to 
have been tainted by the influence growing out of the relation of 
trustee and cestui que trust, and that it was such as could be prudently 
made, and one which the trustee could conscientiously have permit- 
ted, if made to another for whom the wife entertained an affection. 
1b. 

See Resuutine Trust, 1, 2, 3. 
See PLEADING aND Practice, 16. 
See Notice, 2. 

See Deeps, 1, 3. 


INJUNCTION. | 
See CHANCERY. 
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JUDGMENTS AND DECREES. 


1. Same; validity of order made during late war.—An order of sale 
made on a proper petition by the probate court in 1863, is valid, and 
a revivor of it by the court three years afterwards is unnecessary to 
authorize a sale under it, where circumstances, such as existed during 
the late war, made a sale before that time inexpedient. Aland v. 
Bowie, 152. 

2. Sale; decree for, under control of court until confirmation.—Until the 
sale is confirmed it is incomplete and fully under the control of the 
court and confers no rights. If any injury has resulted from the lapse 
of time between the rendition of the decree and the sale under it, the 
court in the exercise of a sound discretion would refuse to confirm it. 
Lapse of time between the rendition of the decree and the sale under 
it can not prejudice the purchaser, and he can not be heard to com- 
plain of it. Jb. 

3. Decree; when may be vacated at subsequent term.—All courts of record, 
whether of general or limited jurisdiction, may at any subsequent 
term vacate an order or decree void on its face, but not for matter 
dehors the record except in eases of fraud, and the death of a party 
before rendition of the decree. 1b. 

4. Same; who must have notice of.—Where a sale of lands, for distribu- 
tion, regularly made under order of the probate court and duly con- 
firmed by it, is sought to be vacated at a subsequent term, at the 
instance of the purchaser, the court has no jurisdiction to vacate the 
decree of sale, unless proper notice has been given the heirs and 
devisees. Jb. 

. Same: who can not move to set aside.—The purchaser is not a party to 
such a decree, and has no right to move to Sore the decree of sale set 
aside.—/b. 

See CHANCERY. 


cr 


LANDLORD AND TENANT. 


See Action, 1. 


LIEN. 





See ComMission MEercuHanrs, 2. 


LiMITATIONS, STATUTE OF. 

1. Limitations ; different statutes of, construed.—The act of 1802, which 
was the only general statute of limitations in existence in this State 
prior to 18438, (Clay’s Digest, 327-8, sections 7 and 8) by its 7th sec- 
tion barred actions of ejectment, or other actions dependent on a 
right of entry, in twenty years; and by its 9th section barred all other 
actions for the recovery of lands, in thirty years. Jvey v. Blum, 172. 

2. Same.—By the act of 1843, (Clay’s Digest, 329, 7 93) ten years was the 
period prescribed as the limitation of all actions, irrespective of their 
form, for the recovery of lands; and by the judicial construction given 
to it, (awles v. Kennedy, 23 Alabama, 240), possessions existing at 
the time of its passage were held to be governed by the statute of 1802, 
unless the latter act sooner effected a bar. 1b. 

3. Same.—By the Code of 1852, the same period of limitation was _con- 
tinued, (4 2476) and all former statutes of limitation were declared 
repealed (% 10); but existing causes of action, on which suits were 
then pending, and those on which suits were commenced 
within one year after its adoption, were excepted from its 
operation, and were thus left without any statutory bar. Jb. 

4. Same.—To remedy the defects of the Code as to causes of action 
existing at the time of its adoption, the act of 1854 (Revised Code, 
% 2926) was passed, which revives the former statutes of limitations, 
and declares them applicable to such existing causes of action ; but 
these statutes are revived “for this purpose ony,” and cannot operate 
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LIMITATIONS, STATUTE OF—Continued. 


to revive a right of entry which commenced in 1840, and was barred 
under the act of 1843 before the act of 1854 was passed. Jb. 

. Limitations, statute of ; period to be deducted from.—It is the settled 
law of this State, that in computing the time necessary to create the 
bar of the statute of limitations, the period elapsing between the 11th 
day of January, A. D. 1861, and the 21st of September, A. D. 1865, 
must be excluded. Carter v. Carter, 365. 

}. Statute of limitations; when begins to run in favor of stockholder.—A 
call must be made, or the company evidertly abandon its business, 
before the statute of limitations begins to run in favor of the stock- 
holder, when suit is brought against him, by a creditor of the com- 
pany, to recover unpaid subscription of stock. Curry v. Wood- 
ward, 371. 

Limitation in bankrupt law ; to what does not apply.—The limitation of 
suits by and against an assignee to two years, prescribed by the bank- 
rupt law, has no application to an ejectment suit in a State court by a 
purchaser to recover from the bankrupt lands which his assignee had 
soid, Steele v. Moody, 418. 


or 


= 


~!I 


LOTTERIES. 

1. Lottery; what not construed to authorize—Setting up or carrying on 
lotteries being contrary to the general law and long declared policy of 
the State, no uncertain or doubtful terms or provisions in a charter 
will be construed to authorize them. Boyd v. The State, 601. 


MANDAMUS. 

1. Mandamus; when does not lie-—A remedial writ will not be directed to 
a judiciai officer, after his term of office has expired, to compel him 
to vacate an illegal or void order. Ex parte Trice, 546. 

2. Mandamus; power of circuit judge to issue in vacation.—The circuit 
judge has authority in vacation to grant a mandamus, to compel a 
ministerial ofticer to desist from the execution of process on a judg- 
ment which has been stayed by certiorari and supersedeas properly 
granted by the probate judge. Ez parte Grant & O’ Barr, 16. 

3. Sume; remedy for refusal of.—Since the statute allowing appeals from 
judgments of circuit court judges on application for mandamus, the 
remedy is by appeal, and not by mandamus t> compel the circuit 
judge to grant the application. J. 

See County COMMISSIONERS, 3. 


MOBILE, CITY OF. 

1. Mobile city; authority given by charter as to wharves.—The purpose of 
the charter in conferring authority upon the city of Mobile to build 
wharves on its own property, and to acquire those of others, was not 
only to give the city control of the wharves and wharf business within 
its limits, but also to provide, by the revenue derived therefrom, 
reimbursement for the outlay in building and acquiring such wharves. 
No authority was given to build or acquire wharves for use without 
charge, and a lease of a wharf, declaring such a purpose, is ultra 
vires. Moog v. Mayor, &c. 561. ; 

2. Same.—The power to acquire wharves, for use free of charge, not being 
given, it cannot be exercised indirectly, by stipulating, as the consid- 
eration of the privilege of purchasing the wharf at a given valuation 
by a certain time, that if not purchased the city will lease the wharf 
for a term of years, during which it should be free. Jb. : 

3. Same.—Such a contract is not divisible; nor does the city, not having 
exercised its rights to purchase, take the property discharged of the 
stipulation to keep it as a free wharf, although the lessor may for a 
time have tolerated this departure from the terms of the lease. Being 

unlawful in its origin, and remaining unaltered in its terms, the lessor 

can maintain no action on the lease. 12. 
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4. Mobile; right given to regulate public market; effect of.—A grant of 
power by the State, to the municipal authorities of Mobile, “to estab- 
lish and regulate markets, and to prohibit the selling of meats except 
at public markets” in that city, does not deprive the State of the right 
to require a license from persons, who carry on the business of 
butchers, under license from the municipal authorities. Henback v. 
The State, 523. 

5. Unlawful detainer; what not necessary to constitute, under local act of 
Modile. —To constitute unlawful detainer within the provisions of the 
local act of Mobile, it is not essential that the party in possession, 
should have entered as tenant of the lessor. Collins v. Mountain, 201. 

6. Same; local act of Mobile as to, who comes within provisions of.—One 
claiming under the heir of a tenant, entering after the termination of 
his possession by death, and before a surrender of the premises, to 
intercept the delivery to the lessor, comes within the provisions of 
that act. Ib. 

7. Mobile; power of to tux capit7! stock.—The city of Mobile, under the 
37th section of its charter, hus authority to impose a tax upon the 
shares of capital stock of an insurance company located and doing 
business in that city, whether it be deemed ‘‘capital employed” in 
ee or “personal property.”’ Mayor v. Stonewall Insurance 
Co. 570. 


MONTGOMERY, CITY OF. 

1. Montgomery, city of ; duty under its charter to repair streets.—The duty 
imposed by its charter upon the city of Montgomery, to keep its 
streets and highways ‘‘in repair,” is a perfect corporate duty, for the 
breach of which the city must answer in damages. Campbell's Adm’x. 
v. City Council, 527. ; 

2. Same.—This duty is performed, when there is no detect, imperfection, 
or obstruction in the stieet, which renders it unsafe or inconvenient 
for use by the public; it has no reference to unlawful assemblages, 
violence, riots, and the like, whereby passage along the streets 1s 
temporarily rendered inconvenient or dangerous, for none of these 
occurrences put the highway out of ‘‘repair.’’ Jd. 

8. Same; city, for what not liable.—The city is not liable for injuries re- 
sulting from violence, which the police by diligent discharge of duty 
might have prevented. Although appointed by the city, the police 
are quasi civil officers, for whose misfeasance, or non-feasance in 
office, the city is not responsible, though they are personally answer- 
able. 1b. 

. City council of Montgomery: without power to tax national bank 
stock.—Under the acts incorporating the city of Montgomery, its 
power to levy taxes is confined to a tax on real estate, personal 
property, specifically enumerated, certain pursuits, callings, pro- 
fessions and occupations, or business of particular kind, or the re- 
ceipts and incomes of some particular business. There is no general 
power to impose taxes on personal property, nor any specific power 
which can be construed to authorize the city to tax shares of the 
capital stock of a national bank. Peck & Baldwin v. City Council, 437. 

5. Appeals.—The charter of the city of Montgomery providing an appeal 
to “‘the first term of the circuit court,”’ as the remedy to revise the 
judgments of its municipal court,—the city court has no jurisdiction 
of an appeal from such judgment. City Council v. Belser. 379. 


MORTGAGE. 

1. Mortgage; what not essential to validity of.—It is not necessary to the 
validity of a mortgage of chattels that it should be in writing. Me- 
Keithen v. Pratt, 116. 

2, Mortgagee ; how bound to apply proceeds of sale of mortgaged prop- 
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erty.—A mortgagee receiving, from property covered by his mortgage, 
a sum of money, is bound to apply it to the extinguishment of the 
mortgage debt, and cannot appropriate it to the payment of an un- 
secured debt. Webster v. Singley, 207. 

8. Same; when subsequent mortgagee may maintain action against, for 
money had and received.—Money received from a sale of the mort- 
gaged property and remaining in the hands of the prior mortgagee 
after the satisfaction of his mortgage, is money had and received, be- 
longing ex @quo et bono to the subsequent mortgagees, for which they 
may maintain assumpsit against him if he refuses to pay it over. Jd. 

4. Same; what may be shown in such action.—In such an action the sub- 
sequent mortgagees may show the amount of money received by the 
prjor mortgagee from the mortgaged property, in order to ascertain 
the sum in his hands to which they are entitled. No resort to equity 
is necessary to compel the appropriation of the moneys thus re- 
ceived—the law directs the appropriation of each payment according 
to the source or fund from which it is derived. 2. 

5. Mortgagee ; what does not enlarge right of, to apply payments.—In 
general the debtor, making a payment, has the right to direct its ap- 
plication at any time before the creditor, in the absence of such 
direction, has actually applied the payment ; the fact that the creditor 
holds two several demands, the smaller of which will be entirely ex- 
tinguished, if the payment is applied to it, does not enlarge his right 
to apply the payment. Petty v. Dill, 641. 

See HusBanD AnD WIFE, 1-3, 7. 
See Ramroaps. 
See Deeps, 4. 


MUNICIPAL CORPORATIONS. 

1. Municipal corporations ; powers of.—Municipal corporations are mere 
creatures of the State, having no inherent right to govern, and pos- 
sessing such powers only as are granted by express words, or nec- 
essarily or fairly incident to the powers expressly granted, or essential 
to the declared objects and purposes of the charter. Mayor v. 
Moog, 561. 

2. Ultra vires, doctrine of ; how applied.—The invalidity of contracts be- 
cause ultra vires, is more strictly maintained in favor of municipal 
than of private corporations. Jb. 

See Mosiue, Crry or. 
See Montcomery, City or. 


NATIONAL BANKS. 
See TaxaTIon. 


NEGLIGENCE. 

1. Contrioutory negligence ; general rule as to.—It is a general principle 
of law, that one essentially contributing, by his own misconduct or 
negligence, amounting to want of ordinary care, to produce an injury, 
cannot recover of a wrong-doer, whose act is not wanton and inten- 
tional. Gov't Street R. BR. Co. v. Hanlon, 70. 

2. Same; what qualification subject to-—This principle, however, is sub- 
ject to the qualification, that the party to whom it is sought to be 
applied must be capable of volition—capable of legal wrong. 1b. 

8. Same; when can not be set up to prevent recovery.—Where by negli- 
gence of an adult, injury results to a child of tender years, to whom 
judgment and discretion can not be imputed, and who is conclusively 
— incapable ot their exercise, contributory negligence can not 

e set up to defeat his right to recover. 0. 
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4, Same.—Negligence on the part of the parent is not an available de- 
fence, to an action brought by a child against an adult, for injuries 
occasioned by his negligence. /b. 

See Rarmroaps, 2, 3. 


NEW TRIAL. 

1. New trial; when illegal order granting, not waived, and may be assigned 
as error.—Where a court, after the expiration of the term, vacates 
without warrant of law a judgment rendered by it, grants a new trial, 
restores the original case to the docket; and the plaintiff appears, ob- 
jects to the proceeding, and moves to dismiss it, and—his objection 
being overruled—enters on a second trial, in which judgment is ren- 
dered against him, he may appeal, and rest on the introduction of the 
case in the court below, by the grant of the new trial, as an error fatal 
to the judgment. McLendon v. Darden, 67. 


NOTICE. 

1. Notice by publication; effect of.—Where notice by publication is the 
only mode by which a court is authorized to give notice of proceedings 
had before it, and due publication is made in the manner prescribed 
by law, such notice is as obligatory and binding upon parties affected by 
the proceeding, as personal service in a court of law, and is full legal 
notice to them. Ofis v. Dargan, 178. 

2. Notice to attorney: when notice to principal_—Where the wife, by the 
advice and agency of the husband. (who was also her attorney ina 
suit against them both to subject land to the satisfaction of several 
purchase money notes executed by him,) enters into a consent decree 
of sale of the land in controversy, and purchases under it, she can not 
be regarded asa bona fide purchaser without notice of the rights ofa 
transferee, not a party to the suit, of another of the outstanding pur- 
chase money notes, the existence and holder of which were known to 
the husband. Notice to the husband, the agent, in such a case is 
notice to the wife, the principal. White v. King, 162. 

See JuDGMENTS AND Decrees, 7, 


ORDINANCE OF CONVENTION OF 1867. 

1. Act of December 31, 1868: effect of.—The effect of the act of Decem- 
ber, 31, 1868, enacting that the provisions of ‘‘an ordinance relative 
to marriages between freedmen and freedwomen” should be extended 
to the 13th day of July, 1869, was to provide that freedmen and freed- 
women who were living together as husband and wife at the date of 
the act, and continued to do so until the 13th day of July, 1869, were 
to be considered as lawfully married. Jackson v. The State, 472. 


PARTNERSHIP. 

1. Partnership; test of.—A community of profit and loss is the test of a 
partnership, even where the dispute is between the partners. Howze 
v. Patterson, 205. 

. Same; what constitutes.—Parties, casually met together, who make an 
agreement to buy what goods they can, either jointly or separately, 
and on reaching the home market to sell on joint account, and divide 
the proceeds among themselves pro rata, according to the amount 
each should put in the venture, become partners as to such venture. 
1b. 

. Same; power of partners.—Sach a partnership is a trading or commer- 
cial partnership, and one of the partners may borrow money in the 
name and on the credit of the firm, by note, bill, or otherwise, and all 
will be liable. Misappropriation of the funds by the partner borrow- 
ing the money does not relieve the firm from liability. J. 
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PAYMENT. 


See Exrecutors anp ApMINIsTRATONS, 17, 18. 


PLEADING AND PRACTICE. 


IT. Compuatnt. 


Complaint in action to recover damages for personal injuries; what 
need not allege.—In an action against a railroad company for injuries 
to the person, occasioned by its negligence, it is not necessary to aver 
that the plaintiff was in the exercise of reasonable care or without 
fault; these are matters of defence. Gort Street R. R. Co. ¥. 
Hanlon, 76. te 

2. Same; what treated as surplusage.—A complaint in such a case, if it 

contain averments embracing causes for which plaintiff may recover, 
is not demurrable because of averments of special damages, embracing 
causes as to which he is not entitled to recover ; these latter averments 
may be treated as surplusage. Jb. ; 

3. Action against railroad company for killing stock; what complaint 

must allege.—The complaint in an action against a railroad company, 
to recover damages for the killing or injury of live stock by its train, 
is demurrable, unless it avers that the injury was negligent, or the 
result of negligence on the part of defendant, its agents or servants. 
S. & N. R. RB. Co. v. Hagood, 647. ; 

4. Complaint, on appeal from justice’s court ; when sufficient. —On appeal 
from a justice’s court, where the matter in controversy exceeds the 
sum of twenty dollars, the parties are entitled to a jury trial, and a 

‘ statement of cause of action must be filed and issue formed, which 
can be submitted to the jury. Such a statement, although not subject 
to the technical rules of pleading, must set forth a substantial cause 
of action, or the defendant may demur. M. & O. R. R. Co. v. 
Williams, 595. ; 

Same; when insufficient.—A complaint, or statement, filed on appeal 
from a justice’s court, in an action to recover damages of a ral road 
for killing stock, which fails to aver that the killing was negligent, or 
the result of negligence, on the part of th» cailroad company, its 
servants, or agents, does not contain a substantiai cause of action. 0b. 


—_ 
. 


9 


II. DemuRRER. 


6. Demurrer ; what grounds of can not be considered.-It seems that a de- 
murrer to a plea on the ground that “it is uncertain,’ can not be con- 
sidered ; such objection does not specifically point out the defect, or 
give opportunity to avoid it by amendment. Sledge v. Swift, Mur- 
phy & Co. 110. 


ITT. Puras. 


7. Plea; what not waiver of previous pleas.—Under the provisions of the 
Revised Code, pleas puis darrein continuance are not a waiver of 
pleas previously pleaded to the merits. Wright v. Evans, 108. 

8. Pleas puis darrein continuance ; what not grounds of demurrer to.— 
Whether, or no, such pieas must be verified is not decided ; but want 
of verification is not ground of demurrer, but of objection to the filing 
_of the plea, or if filed to strike it from the file. Ib. ; 

9. Same.—-A plea allowable only to the further maintenance of the suit, 
but which in its terms is not expressly confined to that, is not de- 
murrable, if the facts in this respect are so stated that a material issue 
can be taken on them. Jb. ; 

. Set-off; plea of, what demurrable.—A plea averring an indebtedness 
of plaintiffs for cotton shipped by defendants to them as warehouse- 
men, which they have failed to deliver or account for to defendants, 
but not averring a demand or refusal to deliver, does not negative @ 


1 
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16, 


18, 


rightful holding, or disposition of the cotton in accordance with the 
terms of the bailment, and discloses no subject of set-off in favor of 
the defendants. Sledge v. Swift, Murphy & Co. 110. 

Same.—A plea averring a shipment of cotton to plaintiffs by defendants, 
a sale of it without authority and against the instructions of de- 
fendants, and a failure to account for it or the proceeds, whereby the 
plaintiff became indebted to defendants in a specific amount, does dis- 
close a good subject of set-off in favor of defendants, although no de- 
mand is averred: the unauthorized sale placing plaintiffs in default 
and rendering a demand unnecessary. Jo. 

Arbitration; plea of, what defective.—A plea of arbitration by an 
agent is defective, unless it avers the agent’s authority to make the 
submission. Wright v. Evans, 1038. 


TV. GreNeERAL PRACTICE, 


Attachment ; motion to quash.—A motion to quash an affidavit for de- 
fects or irregularities in the writ. or apparent on the face of the affi- 
davit, if made within the time prescribed for pleading in abatement, 
is addressed to the sound discretion of the court. and may be enier- 
tained or refused, and the party put to his plea, as the court may 
elect: and the exercise of this discretion is not revisable. De Bar- 
deleben v. Crosby, 363. 

Repleader ; when not error to refuse—\t is not error to refuse a re- 
pleader after verdict, to a pariy who joined in issue tendered him in 
sufficient form aud not so narrow as to exclude any of his evidence, 
where the verdict responds to the issue joined. Crosby v. Hutchin- 
son, 5. 


. Misjoinder.—A misjoinder of plaintitts, whether disclosed by the record 


or by evidence on the trial, is fatal to recovery. Bell et ux. v. Allen, 
125. 

Same.~-Where the debtor of the wife, on transactions had with her 
while sole, makes a note payable to the husband alone—either the 
wife is the real beneficial owner (under % 2523 R. C.) and must sue 
alone, or the promise is an express promise to pay the husband as 
her trustee, on which he alone ean sue; and whether the one or the 
other, in no event could husband and wife maintain a joint suit upon 
the note. Jb. 

Deposition; objection to, when too late—Under the provisions of 
% 2728 of the Revised Code, an objection to the entire deposition 
conies too late, if made after entering on the trial. Brantley v. South- 
ern Life Insurance Co, 554. 

Matters of excuse; when cannot be given in evidence.—In an action to 
recover the statute penalty for refusal to enter satisfaction of a mort- 
gage, the defendant cannot give in evidence under a plea amounting 
toa mere general denial, matters of excuse or justification; such 
defense must be specially pleaded. Petty vy. Dill, 641. 


POWER OF ATTORNEY. 


- 


Powers of attorney: how construed.—Powers of attorney are, ordi 
narily, subjected to a strict construction, and, like other contracts. 
must be read in the light of surrounding circumstances. In order to 
arrive at the intention of the parties, and to interpret the scope and 
meaning of the power. the court may receive evidence as to the relative 
position of the parties, their obvious design as to the objects to be 
accomplished, and the nature of the business cr transaction in which 
the principal was engaged. when the power of attorney relates to 
that. Brantley v. Southern Life Ins. Co. 554. 


2. Same; purpose of ; what evidence admissible ta show.--Where the at- 


torney was authorized to sign the principal’s name in the general 
transactions of his business. aud given “fall power and authority to do 
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and perform every act or thing whatever requisite to be done in the 
general transaction” of the principal’s business, &c., the principal, in 
order to show that the attorney was not authorized to execute a note, 
in settlement of a claim against the principal as surety on the bond of 
an insurance agent (of the breach of which the principal was not in- 
formed), may prove that his sole business was that of a farmer, who 
rented his lands, and had made the attorney his agent for that pur- 
pose ; and that the power was executed in view of a temporary absence 
from the State, during which he had requested the attorney to look 
after his business. 70. 

PROBATE COURT. : 

1. Probate court: jurisdiction of —-The probate court has jurisdiction, on 
the husband's settlement of his administration of the wife’s estate, to 
charge him with the corpus of the wife’s statutory estate, received by 
him, during her life, as her statutory trustee. Smyley v. Reese, 89. 

2. Same.—-Where the devises and bequests were invalid by reason of a 
void condition precedent annexed, and the administrators, with the 
will annexed, obtained an order of the probate court for distribution 
of the personalty among the legatees according to the provisions of 
the will, and made distribution accordingly, the probate court has no 
jurisdiction to render a decree in favor of the heirs at law against the 
administrators on final settlement. Carter v. Carter, 365. 

4. Same; as binding on minors as on parties sui juris.—A decree on 
final settlement of an administration, rendered by the probate court 
after jurisdiction has attached and become complete, is as binding and 
conclusive upon minors represented by a guardian ad litem, as upon 
parties sui juris. Waring v. Lewis, 617. 

See CHsNcERY. 
See Estates or DEcEDENTS. 
See Execurors anp ADMINISTRATORS, 


RAILROADS, 


1. Cattle at large ; trespasses hy and upon; what law not in force as to.— 
The common law doctrine in relation to trespasses by and upon cattle 
at large has never been of force in this State. M. & O. R. R. Co. 
v. Williams, 875. 

Same; liability of railroad for injury to.—The owner of cattle, having 
a right to suffer them to run at large, is not guilty of wilfully or negli- 
gently trespassing upon the road, if they wander on its unenclosed 
track ; and if they are killed or injured, by the negligence of the rail- 
road company, it must answer in damages to the owner. 0. 

%. Tajury to stock; statutes in relation to, construed.—The various decisions 
and statutes, in regard to injuries to stock, by the cars and locomotive 
of railroad companies examined, and the construction of the statutes 
now of force deciared as follows: (1) ‘‘A railroad company is liable 
for injuries to stock, when they result from the negligence of the ser- 
vants or agents, whenever or wherever it may occur. (2) If the injury 
occurs at or near a public road crossing, or any regular depot or 
stopping place, or within the corporate limits of any town or city, or 
heeanse of an obstruction which could or ought to have been per- 
ceived, no degree of diligence wil] excuse the company from liability, 
unless all the requirements of the statute have been complied with.” 
(8) “In either case, the injury being shown, the burden of proof is on 
the railroad to acquit itself of negligence, or to show a compliance 
with the statute.” Ib. » 

4. Presentment of claims for injury to stock ; when sufficient.—f the rail- 
road company appoints an agent for the special purpose of looking up 
and reporting injuries done to cattle by its trains, and a claim is pre- 
ferred to him, and he mukes report of it to the company in writing, 
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within sixty days, the presentment is sufficient, under 7 1402 of the 
Revised Code, although - —“~ is — the president, superin- 
tendent, nor depot agent. S, & R. R. Co. v. Brown, 651. 

5 Same; what will authorize p) eeuitins “of —Proof that an agent, ap- 
ointed for the purpose of investigating and paying such claims, 
inquired after plaintiff to settle his ‘claim within sixty days after it 
accrued, and offered to pay his attorney half the amount claimed, will 
authorize a \ jury to infer due presentment. 72. 

6. ** Act to wy itect owners of stock on the line of railroads in this State ;° 
construed .—The “act to protect owners of stock on the line of rail- ( 
roads in this State,” approved April 23d, 1878, is not compulsory 
upon either railroad companies or the owners of stock, and does not 
increase the liability of the companies for killing cattle. 4. & N. A, 
R. BR. Co. v. Hagood, 647. 

In the vear 184, iis Siate chartered the Alabama and Tennessee 
River Railroad Compan; to build a road from the Alabama River at 
Selma, to a convenient poiat on the Tennessee and Coosa Railroad, a 
road expecied to be built by a corporation chartered for that pur- 
pose. ‘The Alabama and Tennessee River Railroad Company, fol- 
lowing the route authorized by its charter, constructed some 135 miles 
of road fiom Selma to Blue Mountain, and did some work beyond 
that point in the general direction authorized by its charter. 

In the year 1866, (no such road as the Tennessee and Coosa Rail- 
road having been constructed) the Alabama and Tennessee River 
Railroad Company was authorized to extend its road from Blue 
Mountain to ‘such po int on the Georgia State line as the company 
might select.’’ By this act the company was authorized also to unite 
and consolidate its road, stock and franchises with those of any other 
company in or out of the State, or to purchase the stock, property and 
franchise of any other company in or out of the State with which it 
might become united. The Alabama and Tennessee River R: tilroad 
Company was by this same act authorized to change its name, and to 
continue to exist under the new name ‘with all rights, liabilities and 
obligations as under the present name ; the act expressly declaring 
that nothing contained in it should release the company from any | 
legal or equitable obligation whatever. | 





At and prior to this time there existed two railroad corporations, 
chartered ab the State of Georgia, to build a road from Dalton. Ga., 
or some other point in the western part of that State, “to or towards 


the Alabama line.” ard these corporations were also authorized to 
unite and consolidate their stock k, ra prise and franchises with those 
of any railroas : of that or any adjaceni State. Neither of the Georgia 
corporations had built any railroad. or pal any property except 
their ‘ome omy In August, 166, an agreement was entered into by 
the three companies, “with a view to complete and own and use a 
continuous line of railroad from Selma by way of Rome to Dalton, 
under the authority and control of one set of officers,’’ and in con- 
tinuation of the 135 miles already built. The agreement recited that 
all the companies were united and consolidated together, with the 
rights, powers and franchises which belonged to either one or all of 
them, and the property of each was vested in the consolidated com- 
pany. Stock-hoiders in each of the companies were to be entitled to 
the same amount of stock in the consolidated company; the stock- 
holders in the Georgia company owing subs scriptions to be allowed to 
pay up. or abandon their subscriptions and retire, as they preferred. 
The officers of the Alabama and Tennessee River Railroad Company 
were to exercise all control and power over the property of all the } 
companies, and to contract debts for which the property of all the 

companies was to be bound, and that was to be the acting and con- 
trolling company, under its charter and name, until a new name should 
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be given to said consolidated company, and the organization of the 
Georgia companies was to be kept up only for the purpose of pre- 
serving, and enabling the Alabama company to exercise the franchises, 
thereby consolidated with those of the latter company, until the agree- 
ment should be confirmed. 

Afterwards the States of Georgia and Alabama by separate legisla- 
tive acts ratified the agreement for the consolidation of the Georgia 
companies with the Alabama and Tennessee River Railroad Com- 
pany, and authorized the consolidated company to adopt the name of 
the Selma, Rome and Dalton Railroad Company, and to adopt as its 
charter the charter of the Alabama and Tennessee River Railroad 
Company, ‘‘as now existing with all amendments.’’ After this, the 
consolidated company assumed a contract which the Alabama and 
Tennessee River Railroad Company had made for the building of the 
road from Blue Mountain to Dalton, and under this coniract the road 
was completed to Dalton. Heid: 

7. The Georgia companies were dissolved by the consolidation and ap- 
proval thereof by the legislatures of Georgia and Alabama, and their 
franchises were transferred to the Alabama and Tennessee River 
Railroad Company. Aeyer v. Johnston, 237. 

8 The organization of the Alabama and Tennessee River Railroad Com- 
pany continued with its powers unimpaired and its charter unaltered, 
save that authority from the State of Georgia had been given it to 
build the road from the State line to Dalton by way of Rome, the leg- 
islative acts of both States conferring power on it for that purpose, 
under a new and more appropriate name. Jb. 

9. The Selma, Rome and Dalton Railroad Company, which finished the 
road from Blue Mountain to Dalton, Ga., must be regarded as the 
same entity or body politic which, under the name of the Alabama and 
Tennessee River Railroad Company, built the read from Selma to 
Blue Mountain, and held liable accordingly for the legal and equitable 
obligations of the Alabama and Tennessee River Railroad Company. 


In the original charter incorporating the Alabama and Tennessee 
River Railroad Company, the directors consisted of nine persons in- 
cluding the president, and it is provided that “the president and 
directors or a majority of them” may borrow money and pledge 
the property of the company, kc. By an amendment, passed Feb- 
ruary, 1852, it was enacted that two additional directors may be 
elected, so as to make eleven directors including the president, instead 
of nine including the president, as authorized by the original charter, 
the new directors to be elected in the manner provided by the old 
charter, the eleven directors including the president, to be thus 
elecied, to be subject to all the restrictions and to have all the powers 
and rights applying to the board elected under the old charter * * 
* provided that six directors, including the president, shall consti- 
tute a quorum to do all business.’’ Held: 

10. The charter and amendment being in pari materia must be construed 
together, and that the evident purpose of the legislature in using the 
words “including the president,’ to designate what should constitute 
a quorum, was to indicate that the president, when present, should be 
considered as one of the six directors essential to form a quorum, and 
not to meke him an integral part of the corporation, without whose 
presence all the other directors could not constitute a quorum to do 
any business. Jb. 

11. A trust deed to secure a loan prepared and executed in accordance with 
instructions of a meeting of six or more directors, from which the 
president was absent, is the valid deed of the corporation. 


The Alabama and Tennessee River Railroad Company, on July Ist, 
1852, executed a deed of trust to secure a series of bonds it was about 
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toissue. After referring to the original charter, and the amendatory 
act of February, 1852, the deed recites that the company was engaged 
in constructing a railroad in the State of Alabama, on the route men- 
tioned in the charter through certain named counties, ‘‘in the direction 
of the Tennessee river, the route of which railroad has been duly 
surveyed and located.’’ &c. The words of the deed were very 
broad—it grants, conveys, sets over and transfers to the trustees and 
the survivor of them, the “railroad constructed and to be constructed” 
{by the Alabama and Tennessee River Railroad Company] as afore- 
said, with all appurtenances thereof, including “all lands, fixtures, 
structures,” &c., * * * machinery, piers, * * * franchises, 
privileges and rights, and all other property now owned and which 
may be hereafter owned by the railroad company,’’ together with tolls, 
incomes * * and avails from sale of bonds, &c. The deed con- 
tained ample covenants for further assurance. 

When this deed was executed the Alabama and Tennessee River 
Reilroad Company was not authorized to accept a grant of lands from 
the United States, and an act passed previously in that year, amend- 
ing the charter, empowered the company ‘‘to acquire such quantity 
and parcels of lands as may be necessary for the right of way, and for 
stations, depots, turn-outs,” and the like. The legislature in 1858 
accepted lands granted by Congress in 1856 to the State for the use of 
the company, and by the act of 1858 confirmed and vested said grant 
in thecompany. Held: 

12. The title of the Alabama and Tennessee River Railroad Company to 
the lands granted, dates from 1858, and the lands held under this 
grant are not covered by the trust deed. When it was made the com- 
pany had no power to accept such a grant, and the acquisition of the 
land granted by it was not incontemplation. Jb. 

13. A separate branch road connected with the Alabama and Tennessee 
River Railroad Company, known as the ‘‘Ashby branch,’’ which was 
constructed under a special charter granted in 1863, by which other 
persons than the Alabama and Tennessee River Railroad Company 
might become stock-holders, did not pass by the trust deed of 1852. 
At that time the construction of but one main line was authorized or 
in contemplation, and it is only upon this the trust deed operates. Jb. 

14. Cars, locomotives and other rolling steck from time to time purchased 
or acquired by the company, either under its old or new name, as well 
as those in existence at the execution of the trust deed, were embraced 
hy it, subject, however, to any liens created thereon before or when 
they were acquired. 1b. 

15. Rolling stock, purchased by the receivers managing the railroad cor- 
—— pending its sale by the court of chancery, is subject to the 
iens authorized by the court in the order for its purchase, and such 
liens cannot be superseded or lessened by the trust deed. Jb. 

16. The fact that a portion of the road, at the northern end, not built when 
the deed of trust was executed, was afterwards constructed, not on 
the route then surveyed and located, but on another route in the gen- 
eral direction authorized by the charter and amendments, did not de- 
prive the holders of bonds secured by the trust deeds on the road to 
be constructed in Alabama, of the right to a first lien on it. Jb. 

17. A portion of the route on which the railroad had done some grading, 
but was afterwards abandoned for another route on which the road 
was built, did not pass by the trust deed, but reverted to the owners 


of the soil. Jd. 


18. Mortgage of road to be constructed ; when takes effect.—A mortgage of 
a railroad to be constructed and of its appurtenances to be acquired, by | 
a company chartered to build it, is valid, and the several appurtenances 
and ites of property mentioned, which the company had authority 
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to acquire, as soon as they came into existence were covered by the 
mortgage. /b. 

19. Franchise to exist as a corporation.—The franchise which a railroad 
company in this State transfers by its mortgage, is not its franchise to 
exist as a corporation, but only such of its franchises or privileges as 
will enable the grantee to have the same use and beneficial enjoyment 
of the property which the company itself had—especially is this the 
case when the charter merely authorizes the company to mortgage “‘its 
means, property and effects,’ without express mention of franchises. 


20. Same.—The franchise to exist as a corporation pertains to the stock- 
holders as such, and each one’s interest therein accompanies the trans- 
fer of his share of stock. By statute in this State, the purchasers of 
a railroad are enabled to constitute themselves into a body corporate, 
and have all the rights and franchises in respect to it the company 
was vested with. Jb. 

21. Prior mortgage ; lien of, by what not divested.—Neither the making of 
necessary repairs upon a railroad, under a contract with the company 
giving a lien until paid for, nor payment therefor, in bonds secured by 
a subsequent mortgage, gives the trustees therein any “lien for repairs” 
against prior incumbrancers. Jb. 

22. Railroad, receiver of ; when should not be appointed.—TVhe case ought 
to be one of urgency to justify a court in appointing a receiver to 
manage and operate the business of a railroad at all; and officers con- 
ducting such a business, to whom no fraud or fault is imputed, should 
not be displaced from the ad interim management, pending litigation, 
merely because the corporation is insolvent. /b. 

23. Same.—It might, instead, be sometimes more expedient to require the 
earnings of the road to be paid over to, and disbursed by a receiver 
appointed by the court, and to prevent by injunction the interference 
of others with the management. in the meantime. /d. 

24. Same.-—A court of chancery in this State has authority, without the aid 
of astatute, totake charge of, manage and operate a railroad, which 
is the subject of litigation, by its receivers, when such a course is in - 
dispensable to secure the rights of creditors and others or to prevent 
a failure of justice. Jb. 

25. Railroad, power of court over, when receiver has been appointed.— 
Where a court has been compelled to take possession by its receiver 
of a railroad, its whole power over it is confined to making necessary 
repairs and protecting the property. As from the nature of the prop- 
erty, it must be continued in operation ard sold as a going concern, 
to prevent serious injury and impairment in value, the court may con- 
tinue the running of trains and the usual business of the road, with a 
view to its economical conservation ; and if the income is insufficient 
for that purpose, may provide the requisite means by creating charges 
upon the property. Jb. 

26. Receives’s certificates; when may be authorized.—A court of chancery 
has power, after proper notice to, and hearing of interested parties, to 
authorize the issue even of negotiable certificates of indebtedness 
creating a first lien, displacing other liens to that extent, on the prop- 
erty of a railroad which it is operating through its receiver, whenever 
it is necessary to raise money for the economical management and 
conservation of the property. Jb. 

27. Same; for what purpose can not be authorized.—A railroad company, 
the fruits of whose labor and expenditures are about to be lost by the 
failure of its enterprise, can not, in order to raise money to complete 
it, create liens upon its property which will displace an older lien, 
and no prerogative of a court of equity arms it with powerto do so. Jb. 
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28. Receiver’s certificates; what should be shown before authorizing.—The 
court should not authorize the issue of receiver's certificates of in- 
debtedness, unless a detailed statement is first made out specifying the 
items of the sum needed and the purposes to which it is to be applied, 
supported by clear proof of the correctness thereof and of the neces- 
sity for raising the money, and after proper notice to, and hearing of 
the parties interested. /b. 

29. Same; can not be sold at discount.—The chancellor has no power to 
disregard the laws against usury, by authorizing a receiver to borrow 
money, by selling interest bearing receiver’s certificates of indebted- 
ness at less than their face value. Jb. 

30. First mortgage; what security not entitled to.—Holders of bonds se- 
cured by deed of trust upon property, which together with other 
property, not included in the deed of trust, was afterwards mortgaged 
to secure a subsequent series of bonds, some of which were placed in 
the hands of a special trustee, “to be applied exclusively for the pur- 
pose of discharging the property conveyed from prior liens,”’ are not 
entitled to have the fund for the payment of their liens increased by 
means of the bonds in the hands of such trustee, it being the evident 
purpose of the deposit of the bonds to put all the debts of the com- 
pany upon an equal footing, and not to increase the security already 
existing for the payment of the first bonds. Ib. 

31. Lolling stock, liens upon; how affected by being placed on a mortgaged 
railroad.—Rolling stock is a chattel personal, not converted into 
realty by being put upon the railroad, and liens existing upon it when 
delivered to the railroad company will not thereby be displaced, so as 
to subject the property first to the operation of prior mortgages given 
by the railroad company upon its road and equipments. 0. 

32. Mortgage creditors; of what can not complain.—Mortgage creditors 
can not complain of a decree requiring payment of unsecured debts, 
due by the company before the filing of the bill, to connecting rail- 
roads for moneys it had collected, when their refusal, because of the 
failure to pay them, to continue business relations with the receiver, 
would have greatly diminished the receipts and injured the business 
of the road. Ib. 


RECEIVER—RECEIVER’S CERTIFICATES, 


See Rarmroaps. 


RELEASE. 

1. Release by ward; effect of.—A valid release from the ward, absolvin 
the guardian from all liability to account for his guardianship, an 
her acceptance of the consideration of the release in satisfaction of 
her demands against him, bars her of all right to call him to account 
for the profits derived from the uuauthorized use of her estate. Sat- 
terfeld v. John, 127. 


REHEARING UNDER THE STATUTE. 

1. Rehearing: when not granted.—A rehearing in a court of law should 
be refused, when its purpose is to let in a mere formal or technical 
defence not affecting the merits; and relief should be granted only 
when its refusal would work substantial injustice, subjecting the 
petitioner to a liability which in equity and good conscience he ought 
not to bear. Waddill v. Weaver, 58. 

2. Same; what petition for must state—Where ignorance of facts consti- 
tuting the defence is relied on as an excuse for not making it before 
judgment, it must be shown by clear and explicit allegations that such 
ignorance was not due to any want of proper effort or care to ascer- 
tain the facts. General allegations of diligence will not suffice. The 
ellurts made to ascertain the existence of the defence, and all the 
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REHEARING UNDER THE STATUTE—Continued. 


facts in relation thereto, must be clearly and explicitly averred to 
enable the opposite party to take issue, and the court to judge 
whether they constitute a suflicient excuse. 0. 


RESULTING TRUST. 

1. Trust; when results in favor of wife.—If the husband purchases lands 
with the proceeds or accumulations of the wife’s separate estate and 
takes title in his own name, a trust results to the wife, and she may 
elect to charge him personally or claim the purchase as her own; so 
also if part only of the purchase money is paid with such funds, or the 
husband uses them in making improvements on the lands, a resulting 
trust arises to the extent of the sums thus expended, and the wife may 
charge the lands and improvements with their repayment to her. 
Telford v. Torrey & Lockwood, 120. 

2. Resulting trust; what essential to existence of.—It is indispensable to 
the existence of the resulting trust, that the trust funds should be paid 
at the time of the purchase ; the use of such funds by the trustee, 
after the purchase has been completed, in payment of the debt con- 
tracted for the land, will not raise a resulting trust. J. 

8. Same; proof required to raise.—Where it is sought to raise a resulting 
trust in real estate or to establish an equity to charge it, resting merely 
in parol and in opposition to the written evidence of title, the clearest 
“ most convincing proof must be made to show that the trust fund 
formed the consideration of the purchase to the exten: claimed, and 
every fact and circumstance necessary to enable the court to identify 
the funds used, must be pointedly stated and fully proved. 


REVISED CODE. 

3178. To what applies. Ex parte Plowman, 440. 

1060. Who in confinement within meaning of. Ha parte Trice, 546. 

1164. Construed. Lehman. Duri & Co. v. Warren & Burch, 535. 

1552. Construed. Weil & Bro. v. Pope, 585. 

1858. Force and effect of. Abraham v. Carter, 8. 

2642. What proper set-off. Sledge v. Swift, Murphy & Co. 111. 

2774. Requisites of bill under. Otis v. Dargan, 179. 

2893. What dissolution of corporation within meaning of. Curry v. 
Woodward, 371. 

#2 3397-9. To whom do not apply. Tabor v. Lorance, 543. 

% 3614. What not equivalent of word ‘“‘store” as used in. Sparren- 

berger v. The State, 481. 





SS Pam omer 


—_ 


11. 4% 3706. What constitutes grand larceny under. Sullins v. The 
State, 474. 

12. % 4061. Duty of court in fixingsentence. McDaniel v. The State, 522. 

13. 4 4187. Not repealed by act March 15th, 1877. James v. The 
State, 380. 

SET-OFF. 


1. Set-off; what, subject of—Whenever a demand is for damages, which 
the law is capable of measuring accurately by a pecuniary standard, 
it is a proper subject of set-off under our statutes. Sledge v. Swift, 
Murphy & Co. 110. 

2. Same; plea of, what demurrable.—A plea averring an indebtedness 
of plaintiffs for cotton shipped by defendants to them as warehouse- 
men, which they have failed to deliver or account for to defendants, 
but not averring a demand and refusal to deliver, does not negative a 
rightful holding, or disposition of the cotton in accordance with the 
terms of the bailment, and discloses no subject of set-off in favor of 
the defendants. 2. , 

83. Same.—A plea averring shipment of cotton to plaintiffs by defendants, 
a sale of it without authority and against the instructions of de- 
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SET-OFF— Continued. 


fendants, and a failure to account for it or the proceeds, whereby the 
plaintiff became indebted to defendants in a specific amount, does dis- 
close a good subject of set-off in favor of defendants, although no de- 
mand is averred; the unauthorized sale placing plaintiffs in default, 
and rendering a demand unnecessary. Jb. 

4. Same.—Defendants jointly and severally liable to satisfy the plaintiff's 
engaged set off a demand due by the plaintiff to one Sshosdent 
alone. Jb. 


SHERIFF. 
See Costs. 


STATUTES. 

1. Laws respecting public rights; how construed.—A law respecting pub- 
lic rights and interests should be liberally construed, so as to make it 
effective against the evil it was intended to abate, where it can be 
done without depriving any individual of his just rights. Ha parte 
Plowman, 440. 

. Retrospective statutes; how construed.—Retrospective statutes, when 
within legislative competency, are not favored, and it is a sound rule 
of judicial construction, that they shall operate prospectively only, 
unless their terms show a clear legislative intent that they shall 
operate retrospectively. Ea parte buckley, 43. 

. Same.—Statutes which may be properly denominated retrospective, and 
subjected to this strict rule of construction, are such as take away or 
impair vested rights, acquired under existing laws, or create a new 
obligation or impose a new disability in respect to transactions 
already past. 

4. Same; when liberally construed.—Statutes which are intended to 
remedy a mischief, promote public justice, correct innocent mistakes 
into which parties have fallen, cure irregularives, or give effect to the 
acts and contracts of individuals fairly made and done, although hav- 
ing a retroactive effect, are not subjected to the judicial condemnation 
visited upon retrospective statutes in general, and are to be construed 
cra advance the beneficent purposes for which they were en- 
acted. Jb. 

When penal law goes into effect—The provision of the Revised Code, 
that no penal act shall go into effect until thirty days after the ad- 
journment of the legislature at which such act may be passed, is a 
mere legislative enactment, repealable at the pleasure of the General 
Assembly. Ifthe time when a penal enactment shall go into effect is 
fixed in the statute, that operates a repeal of the prior statute, so far 
it affects the particular law. Henback v. The State, 523. 

See ConstitutTionaL Law. 


or 
: 


SUMMARY PROCEEDINGS. 

1, “Act to secure good and sufficient sureties on bonds of county officers,” 
&c.; proceedings under.—Proceedings under this statute are summary, 
and strict conformity to its provisons, in the exercise of the jurisdic- 
tion conferred, is essential to the regularity and validity of the pro- 
ceedings ; but it is an incident of the jurisdiction to allow amendments 
necessary to conform the proceedings to the statute, and to continue 
the hearing, as right and justice may require. Ka parte Buckley, 43. 


TAXES—TAXATION. 

1. Tax sale under revenue law of 1852; what necessary to uphold.—Under 
the Code of 1852, which governs a sale of lands for taxes in 1863, a 
tax collector’s deed is invalid and passes no title, unless every sub- 
stantial prerequisite of the law was strictly complied with; and proof 
of such compliance devolves on him who claims under the deed. 
Clark v. Rowan, 400. 
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TAXES—TAXATION — Continued. 


2. 


~t 
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Same.—It is essential to the validity of such a deed that the lands should 
have been advertised for the time prescribed, posted as required ; that 
the advertisement should state the amount of taxes and costs, and 
where the land was other than town lots, that it be sold in subdi- 
visions of not more than forty acres. A disregard of any of these 
requirements renders the sale void. Jb. 

Same; to what revenue law of 1868 applies.—The provisions of the 
revenue law of 1868 have no application to tax sales made before its 
passage. Ib. 


. Taxation, power of ; may be delegated.—In the absence of constitu- 


tional restrictions, a State may confer upon municipalities created by 
it such measure of power to assess and collect taxes as it may deem 
expedient, not greater than that the State itself possesses. This 
power, however, is capable only of a clear and unequivocal delegation. 
It must not be left a matter of doubt, or mere reference from the 
terms in the charter or laws of incorporation. Peck v. City 
Council, 437. 


5, Revenue law of 1868; exemptions under ; purpose of—The purpose of 


the revenue law, in exempting ‘‘all shares of the capital stock of cor- 
porations which are required to list their property for taxation,’’ was 
to avoid the double taxation which would result from the taxation, 
both of the property of which the capital stock consists, and the shares 
of stock which represent the same property. This exemption has no 
application to shares of the stock of a national bank, whose capital 
consists mainly, if not entirely, of United States bonds, which the cor- 
poration is not required to list for taxation. McIver v. Robinson, 456. 


. Revenue law of 1868; what covers.—The purpose of the revenue law of 


1868 was to impose a tax on all property, real and personal, not 
especially exempted, which is taxable by the State, and the terms of 
the law are broad enough to cover shares of the capital stock of a 
national bank, although no express mention is made of them. Jd. 


. Share of stock of national bank ; what taxation subject to—Shares of 


the capital stock of a national bank are personal property, made, by 
the express provisions of the act of Congress, liable to State taxation, 
at the place where the bank is located, without regard to the residence 
of the stock-holder, provided they are not taxed at a greater rate than 
other moneved capital. Jb. 


TENANTS IN COMMON. 


1. 


R. contracted with foremen, representing several squads of laborers, 
for the cultivation of his land during the year. He was to advance 
supplies to the foremen, and those under them, and the foremen were 
to receive a certain specified, definite portion of the crop, out of 
which they were to make payment for the advances. It was agreed 
that the necessary supplies should be furnished by R. through P. & 
Co., a mercantile firm, to whom R. was to pledge, and if necessary, 
mortgage their portions of the crops for advances. Early in the year 
ali the parties went to P. & Co., and made these arrangements with 
them verbally. In February of that year R. executed to P. & Co., a 
mortgage upon all the crops of cotton, &e., which he or any one else 
might raise for him in the county during the current year. This 
mortgage was recorded November 27th, of the same year. On No- 
vember 7th an execution issued on a judgment rendered against R. 
was placed in the hands of the sheriff, who levied it on different lots 
of cotton, grown on the land as the property of the defendant ; but all 
of it with the exception of 1,074 pounds, was released under his claim 
of exemption. 

The latter cotton had been reserved and set apart to the foremen of 
squads before the levy, and they were indebted to P. & Co., to the full 
value of the cotton, except one of them to whom a small amount was 
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TENANTS IN COMMON—Continued. 


due, which was paid him in cash. P. & Co., executed a claim bond 
and obtained possession of the cotton, and afterwards had a settle- 
ment of accounts with the foremen. Held: 

1, The interest which R. and the foremen had in the cotton, was 
that of tenants in common. 

2. As there were no executions in the hands of the sheriff against 
the foremen, their interest was not subject to be levied on and sold, 
and before levy the tenants in common had a right to make a fair di- 
vision in severalty. 

3. The crop having been thus divided, the portion allotted to the 
foremen became subject to the operation of the mortgage to P. & Co. 

4. It was not necessary to the validity of the mortgage that it should 
be made in writing. McKeithen v. Pratt, 116. 


THREE PER CENT. FUND. 


a 


“Three per cent. fund’; +:ght of State to withdraw permission to be 
sued on account of.—There is nothing in any of the proposals, made 
by Congress to the people of Alabama territory, in the act to enable 
them to form a constitution and State government, with reference to 
what is known as the “‘three per cent. fund,’’ and the acceptance of 
those proposals upon the admission of the State into the Union, or 
the subsequent relations of the State to that fund, which strip the 
State of sovereignty as to claims growing out of that fund, and prevent 
it from withdrawing at pleasure permission to be sued thereon, in its 
own courts. South & North Alabama R. R. Co. v. The State, 637. 


TRIAL OF RIGHT OF PROPERTY. 


i. 


we) 


- 


Trial of right of property ; what title necessary to maintain —Under 
our statutes a trial of the right of property may be maintained, when- 
ever personal property is seized under legal process, when trespass, 
trover or detinue would lie against the officer making the seizure. 
Abraham v. Carter, 8. 


. Same.—Where the claimant derives title from the defendant in execu- 


tion to preperty which, but for the contract between them, would be 
subject to execution, it seems that the claimant must have the legal 
title to entitle him to try the right of property. This rule, however, 
has been altered as to mortgagees by statute. McKeithenv. Pratt, 116. 


. Same.—Where the property levied on did not belong to the defendant 


in execution, but toa third person, a claimant, who shows that he 
has a just interest in the property derived from the owner, may try 
the right although he has not a perfect legal right. Jd. 


. Same.—The statutory remedy for the trial of the right of property 


levied on under judicial process, is merely cumulative to the common 
law remedy by action of trespass against the officer levying the pro- 
cess, or of trover or detinue against those obtaining possession from 
him, and can be maintained only when one of these actions could be 
supported at common law. Lehman, Durr & Co. v. Warren & 
Burch, 535. 


. Same.—A factor or broker, having actual possession of property be- 


longing to his principal, may interpose and maintain a claim in his 
own name, under the statute, against one not in condition to set up 
the principal’s title. Jd. 


. Same ; what proper issue on—On the trial of the right of property, 


the only proper issue is an affirmation by the plaintiff in the process 
that the property levied on is subject to the process, and a denial of 
that fact by the claimant. It was not contemplated that the proceed- 
ings should be embarrassed by formal pleadings in the form of com- 
plaint, or plea, replication or rejoinder. Jh. 


. Claimant ; what questions can not raise.—The claimant of goods levied 


on as the property of another, is not concerned in the rightfulness of 
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TRIAL OF RIGHT OF PROPERTY—Continued. 


the levy of the execution, as to the defendant in execution, and can 
litigate no question except his own right to the property. Crosby v. 
Hutchinson, 5. 

8. Claim suit ; judgment in.—The proper judgment where the claimant is 
defeated on the trial of the right of property, levied on under attach- 
ment against another, is the condemnation of the property to the sat- 
isfaction of the attachment. Gray v. Raiborn, 40. 

9. Husband; when may interpose claim.—Where a conveyance to the wife 
does not appoint a trustee, the legal title of necessity vests in the 
husband, and he is the proper > ape to interpose a claim to try the 
right of property, levied on under process against another. Pepper 
v. Lee, 33. 


VENDOR AND PURCHASER. 


1. Vendor's lien.—The lien of the vendor of real estate for the unpaid 
purchase money, rests upon the broad principle of equity that it is 
unconscientious to allow one who gets the estate of another to keep 
it, without paying the consideration; and this lien follows the land, 
prevailing against every one but a dona fide purchaser for value, 
without notice. Pylant v. Reeves, 132. 

. Same; against whom may be enforced.—Where the husband purchases 
land on his own credit, giving his notes for the purchase money, and 
the vendor, at his request, makes a conveyance direct to a trustee for 
the wife,—the wife and her trustees are none the less volunteers than 
if they derived title directly from the husband. Jb. 

8. Same.—The vendor’s lien prevails with as much force against a mar- 
ried woman purchasing lands, as against one fully sui juris. Until 
the purchase money is paid the land can not become her separate 
estate; and while her disabilities may protect her, they can not au- 
thorize m7 to take and hold the lands of another without paying for 
them. Jb. 

4. Bona fide purchaser ; who regarded as.—If a husband buys land, and 
afterwards pays for it with moneys of the wife’s statutory separate 
‘estate, taking bond for title to himself alone, a purchaser who takes a 
conveyance of the legal title from the husband and wife without 
knowledge of her claim, and enters into possession under it, they be- 
coming his tenants, must be regarded as a bona fide purchaser as 
against the wife, where she seeks to assert her equity against him in a 
court of chancery, although, by reason of the vendor’s failure to con- 
vey to the husband, he had only a perfect equity to the land. Dixon 
v. Brown, 428. 

5. Legal advantage; when need not be founded on legal title —Where the 
equities are equal, the party having the legal advantage must prevail, 
and it is not necessary, in such a case as this, that the legal advantage 
should be founded upon a complete legal title, for the defendant hav- 
ing in conscience a right equal to that asserted against him, a court of 
equity will not disturb him, and take away his legal advantage in 
favor of one whose equities are no higher. Jb. 

6. Purchaser at sale; what title takes.—The purchaser at a sale of a de- 
cedent’s lands under order of the probate court takes but an inchoate 
equity, which on full payment of the purchase money ripens into a 
perfect equity, entitling him to a conveyance under order of the court, 
or a resort to equity to divest the title of the heirs. Ketchum v. 
Creagh, 224. 

7. Same.—Until the execution of the conveyance, the purchaser having 
only an equity can transfer an equity only. His assignee or alienee 
purchases at his peril, subordinate to the legal title, charged with 
full notice of it, and burthened with every charge resting on his 
assignor. I. 

. Validity of order made during late war.—An order of sale made on a 
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VENDOR AND PURCHASER— Continued. : 


proper petition by the probate court in 1863, is valid, and a revivor of 
it by the court three years afterwards is unnecessary to authorize a 
sale under it, where circumstances, such as existed during the late 
war, made a sale before that time inexpedient. Bland v. Bowie, 152. 
9. Sale; decree for, under control of court until confirmation.—Until the 
sale of a decedent’s lands under order of the probate court is confirmed, 
it is incomplete and fully under the control of the court and confers 
no rights. If any injury has resulted from the lapse of time between 
the rendition of the decree and the sale under it, the court in the ex- 
ercise of a sound discretion would refuse to confirm it. / Lapse of time 
between the rendition of the decree and the sale under it can not pre- 
judice the purchaser, and he can not be heard to complain of it. Jb. 

10. Same; who must have notice of.—-Where a sale of lands, for distribu- 
bution, regularly mace under order of the probate court and duly con- 
firmed by it, is sought to be vacated at a subsequent term, at the in- 
stance of the purchaser, the court has no jurisdiction to vacate the 
decree of sale, unless proper notice has been given the heirs and 
devisees. 1d. 

11. Same; who can not move to set aside.—The purchaser is not a party to 
such a decree, and has no right to move to have the decree of sale set 
aside. Ib. 

12. Same; when irregularity of proceedings no defence to action for pur- 
chase money.— Where a sale is made under order of the probate court 
and the purchaser complies with the terms and it is duly confirmed, if 
the record of the sale does not affirmatively show that the decedent 
has no interest in the land descendible to his heirs and vendible under 
the decree, the purchaser can not defend against an action for the 
purchase money, on account of the irregularity of the proceedings for 
the sale, or even its utter invalidity. Jd. 

13. Same; to what relief purchaser may be entitled in such a case.—The 
purchaser, at any time after he discovers that the proceedings are 
void, may resort to a court of equity to compel the heir or devisee te 
elect a ratification or rescission of the contract of purchase money. If 
the purchase money has been paid and distributed to the heirs, or ap- 
plied to the payment of debts, equity will compel a conveyance from 
the heirs, if they could not successfully impeach the fairness of the 
sale. Jb. 

14. What will not defeat vendor's lien.—Alienees or sub-alienees of a pur- 
chaser, who has not paid the entire purchase money, cannot defeat 
the right of the administrator to subject the land, in their hands, 
because the administrator failed to coerce payment out of the pur- 
chaser, when it could have beef done by diligent pursuit of legal 
remedies. Ketchum v. Creagh, 224. 

15. Vendor's lien; priority of assignees of notes given for purchase 
money.—The liens of assignees, to whom different notes taken for the 
purchase money of land are transferred at different times, take pre- 
cedence according to the order of time in which the notes were as- 
signed, without regard to the time when they mature. White v. 
King, 152. 

WILLS. 

1. Testamentary papers; what necessary to cognizance of.—Courts of law 
and equity in this country, will not take cognizance of testamentary 
papers, or of the rights dependent on them, until after proper probate. 
Wood v. Matthews, 1. 

2. Bill to compel settlement; what necessary to maintain—A bill to com- 
pel the settlement and distribution of an estate, by persons whose sole 
right is deprived under the will of an heir or distributee, entitled to 
share in it, cannot be maintained unless it shows that the testamentary 
paper, upon which their rights depend, has been duly admitted to 
probate in this State. 0. 
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WITNESS. 


|. Expert; physician may be compelled to testify as, without being paid as 
for professional opinion.—A physician, like any other person, may 
be called to testify as an expert in a judicial investigation, whether it 
be of a civil or criminal nature, without being paid for his testimony 
as for a professional opinion; and upon refusal to testify, is punisha- 
ble as for acontempt. Ex parte Dement, 389. 

9, Witness, rule as lo competency of, as affected by interest in criminal 
cases. —The rule stated in Truss v. The State, (9 Porter 126) that 
witnesses having a direct interest in the event of the suit, are, at com- 
mon law, disqualified in criminal as well as in civil cases, must be 
taken with some qualification. Hall v. The State, 634. 
3. Same.—Where it is apparent that the detection and conviction of an 
offender, and not merely gain or indemnification of the person whose 
rights of person or property have been assailed, are the objects of the 
legislature, and to secure these a benefit enures from the conviction to 
an individual, his competency as a witness is not destroyed by the in- 
terest thus acquired. Jb. 

4. Owner of stolen property ; competent witness against thief.—The owner 
of stolen property is a competent witness against the thief, notwith- 
standing the fact that on conviction judgment must be rendered in 
favor of the owner for the value of the stolen property, if it has not 
been recovered. Jb, 

5, Same; competency of.—Where a freed:an and freedwoman were living 
together as husband and wi‘e on the 31st ot December, 1868, and con- 
tinuously afterwards until 1875; neither of them is a competent wit- 
ness against the other, upon a trial for an offense committed upon a 
third person. Jackson v. The State, 472. 

Same, duty of judge as to. —Where a witness, in a criminal case, is 
objected to on the ground that she is the defendant’s wife,‘ it is im- 
proper to allow her to testify, and then instruct the jury to disregard 
her testimony, if from the evidence they found she was the defendant’s 
wife. The presiding judge must determine the competency of wit- 
nesses. Ib, 

Same.—Under the act, approved March 2d; 1875, amending section 
2704 of the Revised Code, the plaintiff in a suit against a surviving 
partner is not a competent witness to prove the admissions or declara- 
tions of a deceased partner. Hussey v. Peebles, 432. 

8. Witness; when may speak of paper, without producing it.—On a trial 
for burglary, witnesses may state in explanation of their conduct in 
going to defendant’s house, that they had a search-warrant, without 
producing it, or accounting for its non-production. Neal & Hicks v. 
The State, 465. 

4“. Witness; impeachment of.—In impeaching a witness the proper in- 
quiry is as to the general character of the witness, not ~estricted as to 
iruth and veracity; but an inquiry into the character of the witness 
for ‘chastity and virtue’ is not permissible. Holland v. Barnes, 83. 
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